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The risk of corruption and the distinction between ‘petty’ and ‘high-ranking’

corruption in European countries

INTRODUCTION

Corruption causes damages to all EU Member States and to the EU as a whole, too. The CRITCOR-
project (Corruption risk, risk of corruption? Distinguishing criteria between petty and high-ranking
corruption, supported by the Hercule III 2020 Training, Conferences and Staff Exchange
HERCULE-2020-TC-AG Program of the EU) aims to explore factors that allow the formulation, the
measurement, the analysis and the differentiation of levels of corruption. The demarcation of the
different levels of corruption focuses on the distinction between low-level and high-level corruption,
as the fight against the latter is gaining importance at EU level. With this approach, the project targets
to further develop the potential ways of curbing corruption in the Member States of the European
Union adopting a deliberative method which is new for researching corruption.

As we can see in all EU countries, the prosecution/criminal justice system makes action mostly in
high profile corruption cases. The main question — apart from how the high-level corruption/corporate
crime can be defined — is what the appropriate criminological or criminal justice responses should be in
order to combat corruption.

One of the most famous theories applicable in this field could be ‘responsive regulation’ (AYRES —
BRAITHWAITE, 1992: 87.), which stands for ‘tripartism’ in legal regularisation. It highlights the limits

of regulation as a transaction between the state and business. It argues that unless there is some third
party (or a number of them) in the regulatory game, regulation will be captured and corrupted by
money power. According to Braithwaite’s theory “responsive regulation involves listening to multiple
stakeholders and making a deliberative and flexible (responsive) choice from regulatory strategies that can be
conceptually arranged in a pyramid. At the bottom of the pyramid are more frequently used strategies of
first choice that are less coercive, less interventionist, and cheaper.” If the damage caused by a crime can
be remedied, it can be allocated in the society or a corporation can donate money for a certain NGO
and “buy” the “absolution”. In the project we examine how the indicators of corruption in society
and of corruption crimes that can be assessed in terms of criminal law relate to each other.

There is a clear difference between petty and high corruption activities in the sense of causality, in
the social, political and economy inputs, or in the language used in connection with it. It can be
presumed that petty corruption has much more to do with individual decision-making and a human
behavior, whilst in the case of high-ranking corruption, there are more different social, political and
economic factors at play. The current research intends to clarify the border between the legally defined/
pursued corruption activities and the socially accepted ones. We examine how indicators of corruption
in society and corruption crimes that can be assessed in terms of criminal law, relate to each other.

The CRITCOR-project relies on four pillars: 1) The international participants of the kick-off

meeting in March 2021analyzed the definition, the forms, the measuring, as well as the actors and the

! http://johnbraithwaite.com/responsive-regulation/
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language of corruption, in order to develop a common language and a common ground. 2) At the
second workshop, participants were invited to discuss the above-mentioned topics, and by an
intensive and common analysis, the topic of corruption was interpreted in a more profound way,
giving a deeper insight into the phenomenon. 3) As the third pillar of the project (in November
2021), a training session will be held using the so-called world cafe method, for Hungarian judges,
prosecutors and police officers. They will discuss four case studies on corruption in order to find out
the important aspects of it for professionals in the criminal justice. 4) At the final conference, we are
planning to summarize results based upon the four pillars of the project. By the time of the final
conference, two volumes and a toolkit will be published.

As the leader of the project, the National Institute of Criminology (OKRI) has been conducting
research on the phenomenon of corruption — both on its criminal law, criminological side and its
sociological aspects — in line with its tasks and objectives for more than a decade now. In addition to
theoretical research, documents were analyzed, in-depth interviews were made, questionnaires were
completed in order to examine the features and problematical issues of domestic practices. On several
occasions, international comparative methods were used for such purposes: recommendations for
legislation and also the application of law were developed, and some research even concerned the issue
of measuring corruption, the forensic, public order and security segments of the phenomenon.

The CRITCOR-project also provides an opportunity to facilitate the protection of the financial
interests of the European Union by further developing the results of the institutional research: including
international, comparative, awareness-raising workshops and conferences organized for representatives of
legal professions. As well as strengthening the international co-operation, the evaluation of the results and
sharing international experiences and good practices and their use in domestic legislation and in the
application of law. In the past 10 years, OKRI has made plenty of research and has implemented projects
which dealt with phenomena, issues and tools appearing and emerging at EU level, partly relating to the
protection of the financial interests of the EU.

We expect that the results of the project will contribute to the prevention and the repression of
corruption in the EU Member States in the long term.

In this book, which contains the first results of the project, you can learn about the different ways
of combating corruption in European countries with the help of the most prominent foreign and
Hungarian authors on the subject, and can also get a more detailed picture on the situation in

Hungary in terms of corruption and fraud against the EU’s financial interests.
Budapest, October 2021

Tiinde A. Barabds
REFERENCES
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I. INTERNATIONAL CASE STUDIES



NARRATIVES OF TRANSITIONAL JUSTICE,
ECONOMIC VIOLENCE AND
ORGANISED CORRUPTION DURING TRANSITION

— WHERE IS THE WESTERN BALKANS?'

SUNCANA ROKSANDIC

Introduction

Without addressing economic violence, there can be no long term stability and prosperity. It took
a while for the international community to recognise this interconnection. Transitional justice
policies and mechanisms often disregarded this phenomenon, which led to sometimes serious
consequences including the existence of organised corruption. This term is not introduced in
order to add more confusion to white-collar crime research but, on the contrary, to underline the
importance of addressing corruption and violations of economic, social and cultural rights in

transitional justice polices.

This Chapter therefore starts with a description of traditional approach towards transitional
justice that has been shown to be flowed (Section 2), then continues with addressing violations of
economic, social and cultural rights and economic crimes in the application of transitional justice
mechanisms (Section 3) and then continues with the Section (4) situation in the Western
Balkans’, described as “n unusual and extraordinary threat for the national security and foreign
policy of the US” and with the notion of organized crime in the Western Balkans. The main points

of this Chapter are underlined in the Conclusion.

! Part of this article (Chapter 2 and 3) are based on on the research conducted for the book Suncana Roksandi¢
Vidlicka (2017) and for the article by Suncana Roksandi¢ (2019), but with added points concering organised
corruption and new developments. The main findings on the concept of organized corruption as it exists in the
Western Balkans is available online in ZVEKIC — ROKSANDIC, 2021aand ZVEKIC — ROKSANDIC, 2021b.

* Dr. sc. Dr. h.c. Suncana Roksandic is an associate professor of criminal law, economic criminal law and transitional
justice at the Faculty of Law, University of Zagreb, Croatia.

2 It should be noted that the Western Balkans has become a common name used by e.g. the EU for Albania, Bosnia
and Herzegovina, Montenegro, Northern Macedonia, Serbia and Kosovo (Kosovo in accordance with UN Security
Council Resolution No. 1244/1999).
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The traditional approach towards transitional justice that was shown to be

flawed

Transitional justice refers to the set of judicial and non-judicial measures that have been
implemented by different countries in order to redress the legacies of massive human rights
abuses. These measures include criminal prosecutions, truth commissions, reparation

programmes, and various kinds of institutional reforms. (ICTJ, 2009)

One of the most-cited definitions of transitional justice comes from Ruti Teitel. Teitel defines
transitional justice as “the conception of justice associated with periods of political change,
characterized by legal responses to confront the wrongdoings of repressive predecessor regimes” (TEITEL,
2003: 69.). Teitel also defines three phases of modern transitional justice. Phase I can be traced
back to World War II (also see CASSIN, 2013) (as well as the post-World War I period) and was
“extraordinary in its internationalism” (TEITEL, 2005: 839.) Phase II, the post-Cold War phase,

is associated with the post-1989 “wave of democratization, modernization and nation-building”

(TEITEL, 2005: 839.), mainly in response to political changes in Latin America and Eastern

Europe and the demands for justice in these regions. Towards the end of the 20" century, “global

politics was characterized by conflict resolution and a recourse of justice” (IEITEL, 2003: 71.). Phase
III is associated with contemporary conditions of persistent conflict, which lay the foundation for

the generalisation and normalisation of a law of violence. (TEITEL, 2003: 71.) Furthermore,

global transitional justice “implies an expanded legalism while at the same time reflecting its trends of
Juridicization and decentralization in terms of jurisdictional sites — local and transnational — as well
as new legitimacies based on a paradigm shift from a state- to a human-centred discourse in foreign

affairs” (TEITEL, 2005: 839.). Moreover, broadly speaking, transitional justice relates to a set of

legal, political, and moral dilemmas on how to deal with past violence in societies undergoing

some form of political transition. (SHARP, 2014: 6.; citing NAGY, 2008) As Dustin Sharp

describes it: “/Sjome influential articles [...] view the parameters of justice in times of transition to
democracy as a function of a series of bargains between elite groups, with more or less justice available
depending on the extent to which elite perpetrator groups were able to dictate the terms of transition”
(SHARP, 2004: 7.). According to Sharp, Phase IV of transitional justice should deal with

“questions of justice in transition that are more holistic, potentially yielding a more just distribution of

political and economic power in post-conflict societies and reflecting fundamental commitments to local

deliberation and political autonomy” (SHARP, 2003: 178.). I agree very strongly with this
statement, based on the so far experience with transitional processes (or lack of them) in Croatia
and the Western Balkans.

It is today quite clear that crimes committed by some elite groups — especially political-white-
collar crimes, regardless of how devastating the consequences are for the country in question, will

not be on the elites’ top list for prosecution, especially in weak societies (ROKSANDIC, 2017: 382~

419.) and especially if these elites successfully in maintain their status after conflict or transition.
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In addition, transitional justice can also be described as a legal policy debate, arising at
moments of national crisis, that seeks to resolve certain dilemmas over how to deal with serious

crime (e.g. KEMP, 2021: 254.; see also ESER — ARNOLD, 1999), raising issues of how to approach

to the rule of law — giving prevalence to, for example, substantive or to procedural justice.

In the UN Report on the Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies of 2004, the notion of transitional justice “comprises the full range of processes and
mechanisms associated with a society’s attempts to come to terms with a legacy of large-scale past abuses,
in order to ensure accountability, serve justice and achieve reconciliation””’. According to this Report,
“Justice is viewed as an ideal of accountability and fairness in the protection and vindication of rights
as well as the prevention and punishment of wrongs. Justice implies a regard for the rights of the

. . . . . » 4
accused, for the interest of victims, and for the well-being of society at large”".

The goals of transitional justice are sometimes described as “the ultimate aims of any redress

mechanism”: peace, security, reconciliation, democracy, and the rule of law (more KEMP, 2021:

254 et seq.). With regard to peace, it is important that its narrative reflects positive peace and not a
negative one. As Sharp states, the notion of negative peace that has often been employed in
transitional justice discourse and debates is a much narrower concept of peace than the notion of
positive peace [...], which involves not just the silence of AK-47s and the absence of the direct
violence of hot conflict, but also the absence of more indirect forms of violence, including forms of
structural violence such as poverty, corruption, radical economic, social, civil, and political

inequalities, and other forms of social injustice. (SHARP, 2014: 6.; also citing GALTUNG 1968: 167.)

According to the International Centre for Transitional Justice, one part of the legal basis for
transitional justice is clearly stated in the decision of the Inter-American Court of Human Rights
in the case of Velasquez Rodriguez v. Honduras in 1988’ where the court found that all states have
four fundamental obligations in the area of human rights. These are: to take reasonable steps to
prevent human rights violations; to conduct a serious investigation of violations when they occur;
to impose suitable sanctions on those responsible for violations; and to ensure reparations for
victims of the violation. It is however important to address all human rights abuses, not only civil

and political ones.

Therefore, transitional justice is not a ‘special’ kind of justice, but an approach to achieving justice
in times of transition from conflict and/or state repression, which is not easy to achieve without

sometimes creating new injustices. One can state that the ambition of “transitional justice” is to assist

3 The UN Secretary General: The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, U.N.
Doc §/2004/616 (August 23rd, 2004), par. 9.

# UN Report on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies 2004, par. 7.

> Velasquez Rodriguez case, Judgment of July 29th, 1988, Inter-Am. Ct. H.R. (Ser. C) No. 4 (1988) (28 LL.M. 291).

12



“the transformation of oppressed societies into free ones by addressing the injustices of the past through
measures that will procure an equitable future” (ARBOUR, 2007: 2.) and therefore demands, as

Alexander Boraine points out, a “holistic interpretation.” While not detracting from criminal justice,
this approach “offers a deeper, richer and broader vision of justice, which seeks to confront perpetrators,
address the needs of victims and assist in the start of a process of reconciliation and transformation”

(BORAINE, 2006). It must reach for and go beyond the crimes and abuses committed during the

conflict that led to transition, and it must address the human rights violations that pre-dated the

conflict and thus caused and/or contributed to it. (ARBOUR, 2007: 3.) In any case, criminal justice

for human rights abuses committed during periods of political repression or dictatorship is one of the

greatest challenges to post-conflict societies. (SCHABAS, 2004: 1-2.)

On the international scene, today it is clear that the “holistic approach” to transitional justice
should include the protection and strengthening of all rights, not only civil and political ones; it
should also refer to procedural and substantive justice. Moreover, it is clear today that solutions and
approaches must be localised and adapted to individual country contexts. In any case, bargains with
“elites” could in the long run bring more damage than one may expect when bargains were made to

achieve short term goals with, for example, warlords engaged in organised crime.

In any case, the four tenets of international human rights law have framed transitional justice
and the fight against impunity; namely (a) the state’s obligation to investigate and prosecute
alleged perpetrators of gross violations of human rights and serious violations of international
humanitarian law, including sexual violence, and to punish those found guilty; (b) the right to
know the truth about past abuses and the fate of disappeared persons; (c) the right to reparations
for victims of gross violations of human rights and serious violations of international
humanitarian law; and (d) the state’s obligation to prevent, through different measures, the
recurrence of such atrocities in the future. Developing the protection of economic, social, and
cultural rights within international human rights law should therefore also have an important say

in the development of transitional justice measures. (see UN, 2014: 5.)

Neil Kritz explored and identified four components of transitional justice: truth-seeking
(informational disclosure), reparations, prosecutions, and non-recurrence measures such as

institutional reforms (see more KRITZ, 1995) that are also able to address violations of economic,

social and cultural violence such as serious economic crimes, including the corruption that is

endemic in transitional societies.

In Sharp’s opinion, “for the most part, ignorance of economic violence continues to be one of the

principle blind spots of the field of transitional justice” (SHARP, 2014: 2.). 1 fully agree with this

statement, although it seems that this blind spot is no longer blind; it has at least been recognised

as one. Economic violence includes violations of economic and social rights, corruption, and

plundering natural resources. (SHARP, 2014: 2.) Sharp also underlines that the language of “never

13



again” has little meaning if the self-imposed blind spots of the field distort our understanding of conflict
and limit our range of possibilities” (SHARP, 2014: 3.). Today, it is no longer the case, at least in

theory and in the policies of international institutions when dealing with transitional justice
mechanisms. It is quite clear that lands rich with natural resources could be a catalyst for conflicts

or the quest for domination or land-grabbing.

Addressing violations of economic, social and cultural rights and economic
crimes in the application of transitional justice mechanisms

Changing paradigms, such as opening the doors for economic and social rights in transitional
justice discourse, as well as addressing corruption, can be seen particularly clearly when
comparing the two UN Reports on The Rule of Law and Transitional Justice of 2004 and 2011.
In the 2004 report, the UN’s Secretary-General indicates that helping war-torn societies re-
establish the rule of law and come to terms with large-scale past abuses “requires attention to a
myriad of deficits, among which are a lack of political will for reform, a lack of institutional
independence within the justice sector, a lack of domestic technical capacity, a lack of material and
[financial resources, a lack of public confidence in Government, a lack of official respect for human
rights and, more generally, a lack of peace and security” ‘ In its paragraph 4, the 2004 Report states
that concepts such as justice, the rule of law and transitional justice are essential to understanding
the international community’s efforts to enhance human rights, protect persons from fear and
want, address property disputes, encourage economic development, promote accountable

governance, and peacefully resolve conflict.

The 2011 Report’ tackles the progress with respect to the implementation of the
recommendations found in the 2004 Report. It highlights the UN’s approach to strengthening the
rule of law, which in the meantime has become more clearly articulated and more effectively
implemented and has started more frequently to address emerging threats, such as organised crime

and illicit trafficking, and the root causes of conflict, including economic and social justice issues.

“Deep capacity deficits in State justice and security institutions, exacerbated by widespread corruption and
political interference, lead to diminishing levels of citizen security and economic opportunity. |...]

Transnationally organized crime emerges in parallel with increasing instability, stoking new forms of

. . . » L8
violence while further undermining the legitimacy and competence of State institutions.

¢ United Nations S/2004/616, UN Secretary-General, The Rule of Law and Transitional Justice in Conflict and
Post-Conflict Societies Report 2004, 11, 3.

7 United Nations $/2011/634, October 12th, 2011, UN Secretary-General, The Rule of Law and Transitional
Justice in Conflict and Post-Conflict Societies.

8 Page 3 of the Report. UN Secretary-General, The Rule of Law and Transitional Justice in Conflict and Post-
Conlflict Societies Report 2011, 3.

14



This report additionally highlighted that, for societies emerging from conflict, weak justice and
security institutions struggle to manage the wider socio-economic and political challenges that are

inherent in recovery processes:

“Institutional actors may prove to be incapable or unwilling to pursue accountability for serious crimes of the
past. [...] A deepening appreciation of the challenges and risks that rule of law deficits pose to international
peace and security informs a growing discussion among Member States on the impact that insecurity has on
sustainable development and the achievement of the Millennium Development Goals. [...] As highlighted in
the [...] World Bank World Development Report in 2011, these efforts are key to facilitating complex

processes of social, political and institutional transformation that break cycles of violence and activate

. 9
economic recovery.”

Through the UN Sustainable Development Goals (SDG), the international community has
recognised that corruption poses serious threats to the stability and security of societies,
undermining the institutions and values of democracy and jeopardising sustainable development
and the rule of law. This is particularly the focus of SDG 16 on Peace, Justice and Strong

. . 10
Institutions.

Therefore, as emphasised in the 2014 UNHROHR publication on Transitional justice and
ESC Rights, awareness should be raised among stakeholders regarding the importance of including
relevant violations of economic, social, and cultural rights in transitional justice as well as the latter’s

potential to deal with such violations.

However, it must be warned that the potential for transitional justice to effect lasting changes
in society should not be overestimated. Even if its mechanisms deal with root causes and

violations of ESC rights, their contribution to social change will continue to be modest, though

important, (UN 2014: 57.) if institutional reform does not follow and the culture of integrity
does not take precedence over corruption. In 2021, it is time to address how neglecting economic
violence during the transitions in Eastern Europe and the Western Balkans contributed to state-
building and the current existence of organised corruption. Especially in the Western Balkans, it
seems that organised corruption is blocking both economic development and respect for the rule

of law and human dignity of citizens.

To mention briefly, as with existing judicial mechanisms, the adjudication of ESC rights in a

transitional context is occurring more frequently than is generally recognised (ARBOUR, 2007:

13.), at least regarding some violations.

? The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies Report of the UN Secretary-
General 2011, 4, paragraphs 7 & 8.
' UN Sustainable Developmet Goals, Goal 16: Promote just, peaceful and inclusive society.

https://www.un.org/sustainabledevelopment/peace-justice/
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Notwithstanding the Nuremberg trials (see more SCHMID, 2011), the ICTY Trial Chamber in

the Kupreskic case’ (see also more ARBOUR, 2007: 34.) recognised that the comprehensive
destruction of homes and property may constitute a crime against humanity, if committed with
the requisite intent. The intentional starvation of civilians as a method of warfare by depriving
them of objects indispensable to their survival — including wilfully impeding relief supplies — is
also recognized as an international crime.” The Truth and Reconciliation Commission of Liberia
concluded that, under international criminal law, individuals who have committed economic
crimes during a period of armed conflict should be prosecuted for pillage — a war crime —
according to article 8 of the ICCSt."” Pillage refers to the unlawful appropriation of public or
private property during an armed conflict.” Furthermore, it should be emphasised that, after
several decades had passed, some German companies hired professional historians to investigate
their cooperation with the Nazis. In the late 1990s, Deutsche Bank, a major German bank,
accepted “moral responsibility” for purchasing gold taken from concentration camp victims'". In
the years since Deutsche Bank’s admission, other German companies, including carmakers
Volkswagen, Audi and Daimler, have commissioned investigations into their past ties with the

Nazis and admitted to their use of slave labour.

The Truth and Reconciliation Commission in Liberia was mandated (in 2005) to investigate
economic crimes, such as the exploitation of natural or public resources, that perpetuated armed
conflicts during the period of January 1979 to October 2003 and determine whether these had
been isolated incidents or part of a systematic pattern. It was also mandated to establish the
antecedents, circumstances, factor, and contexts of such violations and abuses and to determine
those responsible for the commission of these violations. It is worth mentioning that Liberia, like
Croatia for the economic crimes during privatisation and ownership transformation occurring
during the Homeland War and peaceful reintegration, faced statute of limitations problems for

the prosecution of those economic crimes (see more NOVOSELEC et al., 2015). The

recommendation of the Liberian report (2009) was to extend the limitation period for economic

crimes perpetrated during the conflict because economic criminal actors controlled Liberia’s state

' Prosecutor v. Kupreskié, case No. IT-95-16-T, Trial Judgment, para 628-631, January 14th, 2000.

12 Additional Protocols to the Protocols to the Geneva Conventions of August 12th, 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol i), art. 54, par. 1, June 8th, 1977, 1125 U.N.T.S.
3; Rome Statute of the International Criminal Court, art. 8, par. 2 (b) (xxv); U.N. Doc. A/CONF. 183/9 (July 17th,
1998). See also arts. 6 (c), 8(2) (b) (ix), 8(29) (b) (xvi); ARBOUR, 2007: 15, footnote 42. Also see O’MALLEY, 2010:
30-33. (discussing the use of international standards and mechanisms, including the Rome Statute, to prevent and
adjudicate crimes against education); ARBOUR, 2007: 16, footnote 43.

'3 TRC, Truth and Reconciliation Commission of Liberia 2009, 4243, par. 155.

' Also see Charter of the Nuremberg International Military Tribunal, art. 6; Statute of the International Criminal
Tribunal for Rwanda, art. 4; Statute of the International Criminal Tribunal for the Former Yugoslavia, art. 3; Statute
of the Special Court of Sierra Leone, art. 3.

1> See more John Schmid: “Deutsche Bank Says It ‘Regrets’ Nazi Deals”. New York Times, August 1, 1998, accessed
June 8, 2016, as cited in the Business of Slave Labour: https://www.facinghistory.org/holocaust-and-human-

behavior/chapter-10/business-slave-labor
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apparatus during much, if not all, of the time period provided for commencing prosecution
under Liberia’s statute of limitations, the Government of Liberia should adopt legislation that
provides a general extension of statute of limitations that apply to economic crimes uncovered by
the TRC and in subsequent, related investigations where the alleged perpetrator has evaded
justice. The Government of Liberia should also adopt legislation that lengthens the statute of

. . . . . . . . 16
limitations for future criminal prosecutions related to economic crime.

The Report justified the aforementioned recommendation with article 29 of the United

. . . . 17 . . .
Nations Convention against Corruption which calls on states to alternatively provide the
suspension of the statute of limitations if the alleged offender has evaded the administration of

justice, establishing longer statutes of limitations for offences under the Convention.

The example of addressing this question (existence of economic crimes that fuel
. . . . . . 18 .
conflicts/violations) could also be seen in the Sierra Leone Truth Commission, South Africa’s,

Kenya and Tunisia’s. (MANI, 2008: 255.) For example, Sierra Leone’s Commission looked at the

role of mineral resources, in particular diamonds, in fuelling the conflict” and at the
responsibility of external actors such as the National Patriotic Front of Liberia, Charles Taylor,
and Libya. It found that the conflict was possible because of the “endemic greed, corruption and
nepotism that deprived the nation of its dignity and reduced most people to a state of poverty” “_ Also,
rather recently (in 2019), the UN Independent International Fact-Finding Mission on Myanmar
urged the international community to sever ties with Myanmar’s military and the vast web of
companies it controls and relies on. The Mission said the revenues the military earns from
domestic and foreign business deals substantially enhances its ability to carry out gross violations

of human rights with impunity.21

!¢ Truth and Reconciliation Commission of Liberia 2009, 43, par. 156. As pointed out, however, Liberian judges
have the discretion to extend the statute of limitations for cause, such as when the failure to commence prosecution is
the result of excusable neglect (Criminal Procedure Law, par. 2:1.6).

7 UN General Assembly, Resolution 58/4, United Nations Convention Against Corruption, 31st October 2003.

'8 The Sierra Leone Truth and Reconciliation Commission also constituted an important attempt to deal with violations
of economic, social and cultural rights as well as the root causes of conflict or repression. (see more UN, 2014: 20-22.)
In accordance with the Truth and Reconciliation Commission Act 2000, it was mandated ‘to create an impartial
historical record of violations and abuses of human rights and international humanitarian law related to the armed conflict”.
The Commission looked into the root causes of the conflict, identifying trends that divided the country and political
decisions that benefited the elite, as well as considering particular events. It looked at the role of mineral resources, in
particular diamonds, in fuelling the conflict. (see in particular Witness to Truth and Reconciliation Commission, Vol. 2.

www.sierraleonetrc.org/index.php/view-the-final-report/download-table-of-contents)

! Witness to Truth and Reconciliation Commission, Vol. 3B, ch. 1. www.sierraleonetrc.org/index.php/view-the-

final-report/download-table-of-contents

2 Witness to Truth and Reconciliation Commission, Vol. 2, ch. 2, par. 13.
www.sierraleonetre.org/index.php/view-the-final-report/download-table-of-contents

2l UN Human Rights Office of the High Commissiner, UN Fact-Finding Mission on Myanmar exposexs military

business ties, calls for target et sanctions and arms embargos, August 5, 2019.

heeps://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News[D=24868&l.angl D=E
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The right to truth is very important, especially since unresolved questions can haunt societies
for many decades. For instance, in Switzerland, “in the immediate post-war period, the first reaction

concerned the looted assets that had been brought into Switzerland” * (ICE, 2002: 484.) prior to and

during the Second World War, but it was only in the 1990s that a truth commission was formed
to undertake detailed research and to try to establish some “historic truth” surrounding these
events: the Independent Commission of Experts Switzerland, the Second World War on
Switzerland, National Socialism and the Second World War also called the Bergier Commission.
(ICE, 2002) As stated in the Final Report (ICE, 2002: 2.), in the months prior to the

Commission’s appointment in late 1996,

“[t]he debate on the gold transactions between the Swiss National Bank and National Socialist Germany
and the dormant assets in Swiss banks had unexpectedly come to a head. In light of the growing criticism
from the outside at that time, the Swiss Parliament and the Federal Council decided to investigate these
accusations, which had never ceased during the post-war period. [...] Investigations shall be conducted into
the scope and fate of all types of assets which were either acquired by banks, insurance companies, solicitors,
notaries, fiduciaries, asset managers or other natural or legal persons or associations of persons resident or

with headquarters in Switzerland, or which were transferred to the aforementioned for safekeeping,

. . . . . ) »23
investment or to be forwarded to third parties, or which were accepted by the Swiss National Bank.

Therefore, both trials and truth commissions are said to have delivered a range of (sometimes

overlapping and complementary) benefits to transitional societies (BISSET, 2012: 33., see also

OLSEN et al., 2010) and led to context-specific legal solutions and reparation programmes,

depending on the situation within the country. Germany, not only after WWII, but also after
reunification, brought in a series of special laws and measures aiming to ease the transitional
process — for example, the Act Regulating Open Property Issues (1990)*. One of the most
important issues facing transitional states is what they should do about past property violations.

(ATUAHENE, 2010)

The importance of addressing economic crimes, naimely corruption, in order to prevent conflict
and/or maintain peace was the topic of the already historic meeting of the United Nations Security
Council in September 2018, which focused on the link between corruption and conflict and
emphasised the important of anti-corruption policies in maintaining international peace and

. 25 . . . . . . .
security.” This was in line with the Guidance Note of the Secretary General on the United Nations

2 As often emphasised (see 2002 Report, 6-7), the Commission was given unprecedented powers and resources by the
Swiss Parliament; it had unimpeded access to the archives held by Swiss private companies, including banks, insurance
companies, and enterprises; the companies were prohibited from destroying any files relating to the period being
examined by the commission; the initial budget of 5 million Swiss Francs was increased to a total of 22 million Francs.

% The ICE was mandated to conduct an historical investigation into the contentious events and incriminating
evidence. See art. 1 (“Subject”) of the Federal Decree of December 13th, 1996, which was adopted unanimously by
both houses of Parliament — the National Council and the Council of States.

24 hetp://www.provectos.cchs.csic.es/transitionaljustice/content/germany. See more in SANYA, 2016.

» Security Council Meeting, September 10, 2018: Maintenance of Peace and Security, S/PV.8346:
hetp://www.un.org/en/ga/search/view doc.asp?symbol=S/PV.8346
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Approach to Transitional Justice,” that the UN should strive to ensure that transitional justice processes
and mechanisms take into account the root causes of conflict and repressive rule and address violations of
all rights, including economic, social and cultural rights... Peace can only prevail if issues such as
systematic discrimination, unequal distribution of wealth and social services, and endemic corruption can

be addressed in a legitimate and fair manner by trusted public institutions.

The interconnectivity of neglecting violations of ESC rights and corruption during transition has
a lasting and important impact on international and local communities and individuals, and
inevitably transitional justice processes need a holistic approach as an effective response to human
rights abuses. The next chapter provides an example of this statement and its following linkage
between corruption and conflict, where corruption and serious, systematic and widespread

economic crimes either contributes to instability or prolongs it.

The situation in the Western Balkans is an unusual and extraordinary threat
for the national security and foreign policy of the US

A memorandum establishing anti-corruption as a core national security interest of United States
was enacted on June 3 2021.” Tt states that corruption erodes public trust; hobbles effective
governance; distorts markets and equitable access to services; undercuts development efforts;
contributes to national fragility, extremism and migration; and provides authoritarian leaders
with a means of undermining democracies worldwide. It is also stated that when leaders steal
from the citizens of their nations or oligarchs flout the rule of law, economic growth slows down,

inequality widens and trust in government plummets.

Further on in the Memorandum, it is estimated that acts of corruption sap between 2 and 5
percent from global gross domestic product: Although such costs are not shared evenly around
the world, abuse of power for private gain, embezzlement of public property, bribery, and other
forms of corruption affect every country and community. Proceeds from these acts cross state
borders and can affect economies and political systems far from their origins. Anonymous shell
companies, opaque financial systems, and professional service providers enable the movement and

laundering of illicit wealth in the United States and other democracies based on the rule of law.

Thus, it is additionally explicitly stated in the Memorandum that corruption threatens the

national security of the United States, economic equity, global anti-poverty and development

% See Guidance Note of the UN Secretary-General on the United Nations Approach to Transitional Justice,
Principle 9.

¥ United States of America, The White House, Presidential Action, Memorandum on Establishing the Fight Against
Corruption as a Core United States National Security Interest, June 03, 2021: https://www.whitehouse.gov/briefing-

room/presidential-actions/2021/06/03/memorandum-on-establishing-the-fight-against-corruption-as-a-core-united-

states-national-security-interest/
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efforts and democracy itself. However, by effectively preventing and countering corruption and
demonstrating the benefits of transparent and accountable governance, a critical advantage can be

provided for the United States and other democracies.

By issuing this Memorandum, President Biden has established the fight against corruption as a
core United States national security interest. At the same time, key elements of an anti-corruption
strategy have been established that include modernisation, coordination and additional resources
to improve the ability of key executive departments and agencies to promote good governance
and prevent and combat corruption, including proposing relevant laws to Congress. Furthermore,
it has been declared as crucial in the Memorandum to combat all forms of illicit financing in the
United States and international financial systems, including the strong application of federal law
requiring U.S. companies to report their beneficial owner or owners to the Treasury; reduce
foreign financial secrecy; improve the exchange of information; and, where appropriate, identify

the need for new reforms.

It is also considered necessary to hold corrupt individuals, transnational criminal organizations
and their facilitators accountable, including, as appropriate, by identifying, freezing and
recovering stolen assets through increased information sharing and intelligence collection and
analysis, criminal or civil enforcement action, sanctions and, where possible and appropriate,

returning confiscated property to the benefit of citizens harmed by corruption.

The need to strengthen the capacity of US and international institutions and multilateral
bodies is also stressed, which should be focused on establishing global anti-corruption norms,
asset recovery, promoting financial transparency, encouraging open government, strengthening
the framework of financial institutions to prevent corruption in development finance, combating
anti-money laundering, illicit finace and bribery, including, where possible, addressing the

demand side of bribery. Therefore, bribery is also listed as part of an anti-corruption strategy.

Also mentioned in the Memorandum was the need to support and strengthen the capacity of
civil society, the media and other oversight and accountability actors to conduct research into and
analysis of corruption trends, advocate for preventive measures, investigate and detect corruption,
hold leaders accountable and inform and support government accountability and reform efforts,
and work to ensure that these actors have a secure and open operational environment at the

domestic and international levels.

Working with international partners to counteract strategic corruption by foreign leaders,
foreign state-owned or affiliated legal entities, transnational criminal organisations and other
foreign actors and their domestic collaborators, including by closing loopholes used by these
actors to interfere with democratic processes in the United States and abroad is also underlined

in the Memorandum.
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In addition, there is a need to strengthen efforts to rapidly and flexibly increase the resources
of the United States and partner countries in investigations, financial, technical, political, and
other assistance to foreign countries that show a desire to reduce corruption; assist and strengthen
the capacity of US (including state and local) governments and institutions, as well as partner and
other foreign governments at all levels, to implement transparency, oversight, and accountability
measures that will fight corruption and provide its citizens with accessible and useful information
on government programmes, policies and spending; promote partnerships with the private sector
and civil society in advocating for anti-corruption measures and taking measures to prevent
corruption; and establish best practices and enforcement mechanisms so that foreign assisance

and security cooperation have built-in anti-corruption measures.

The interagency review in the United States will be completed within 200 days of the date of
the Memorandum, and the Assistant to the President and the National Security Adviser will

submit a report and recommendations to the President for further guidance and action.

A few days later, on June 8, 2021, President Biden also issued an Executive Order” on
Blocking Property and Suspending Entry Into the United States of Certain Persons Contributing
to the Destabilizing Situation in the Western Balkans, determining that the situation in the
territory of the former Socialist Federal Republic of Yugoslavia and the Republic of Albania
(Western Balkans), in the past two decades, including undermining postwar agreements and
institutions following the collapse of the former Socialist Federal Republic of Yugoslavia, as well
as widespread and corruption within various governments and institutions in the Western
Balkan, hampers progress toward effective and democratic governance and full integration into
transatlantic institutions, and thereby constitutes an unusual and extraordinary threat to the

national security and foreign policy of the United States.

It is stated in this Executive Order of President Biden that all property and interests in
property that are in the United States, that hereafter come within the United States, or that are,
or hereafter come, within the possession or control of any United States person from the fa-list of
specific persons are blocked and may not be transferred, paid, exported, withdrawn, or otherwise
dealt in: any person determined by the Secretary of the Treasury, in consultation with the
Secretary of State concerning, among others, those to be responsible for or complicit in, or to
have directly or indirectly engaged in, actions or policies that threaten the peace, security,

stability, or territorial integrity of any area or state in the Western Balkans; to be responsible for

8 United States of America, President’s Executive Order 14033, Blocking Property and Suspending Entry into the
United States of Certain Persons Contributing to the Destabilizing Situation in the Western Balkans. A Presidential
Document by the Executive Office of the President on June 8, 2021.
hteps://www.federalregister.gov/documents/2021/06/10/2021-12382/blocking-property-and-suspending-entry-into-

the-united-states-of-certain-persons-contributing-to-the
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or complicit in, or to have directly or indirectly engaged in, serious human rights abuse in the
Western Balkans; to be responsible for or complicit in, or to have directly or indirectly engaged
in, corruption related to the Western Balkans, including corruption by, on behalf of, or otherwise
related to a government in the Western Balkans, or a current or former government official at any
level of government in the Western Balkans, such as the misappropriation of public assets,

expropriation of private assets for personal gain or political purposes, or bribery.

On the same day President Biden issued a Notice on the Continuation of the National
Emergency with Respect to the Western Balkans” declaring that the actions of individuals
threatening peace and international stabilisation efforts in the Western Balkans, including acts of
extremist violence and obstructive activities, continued to pose an unusual and extraordinary threat
to US national security and foreign policy. For this reason, the national state of emergency declared
on 26 June 2001 must remain in force after 26 June 2021, thus continuing the national state of

emergency declared in relation to the Western Balkans by Executive Order 13219 for one year.

This further confirms that organised corruption is a serious security problem for the Western
Balkans, and it is necessary to do in countries of that region exactly what is planned to be done in
the United States, which is to analyze weaknesses and identify where the occurrence of corruption
is most likely to occur in order to establish the most effective anti-corruption mechanisms at all
levels. It is certainly crucial to increase the capacity (financial investigators!) to effectively combat
corrutption. As criminal law comes last, the combat against corruption includes not only the
activities of investigative and judicial bodies but also strengthening the independence of all actors

in both the public and private sector.
Organized Corruption — a phenomenon of the Western Balkans?

Corruption is thus one of the main challenges to the rule of law, life chances and the well-being of
people in the Western Balkans (WB6). It is both the cause and consequence of the many crimes
and behaviours that permeate the region, and the way in which corruption is linked to politics

suggests the degree of organized corruption and even elements of state capture in the region.

According to the definition by Zveki¢ and Roksandi¢ (ZVEKIC — ROKSANDIC, 2021a; 2021b)

organised corruption respresents a symbiosis of organised crime, criminal methods and high-level

corruption, which creates a crooked ecosystem that enriches and protects those with access to power.

2 United States of America, The White House, Presidential Action. Notice on the Continuation of the National
Emergency with Respect to the Western Balkan, June 08, 2021. https://www.whitehouse.gov/briefing-

room/presidential-actions/2021/06/08/notice-on-the-continuation-of-the-national-emergency-with-respect-to-the-

western-balkans/
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Given the prevalence of the phenomenon, there is always a lack of comprehensive research on
the nexus of corruption and organised crime in the Western Balkans. Many civil society initiatives
rely solely on external support in the implementation of projects, which necessarily leads to the
impossibility of conducting all the necessary research. On May 4 2021, the Infrastructure of
Integrity reports from the Global Initiative Against Transnational Organized Crime were
published, based on an analysis of legislative changes and the implementation of pledges by
experts who researched the phenomenology of corruption and its impact on governance in the

Western Balkans and the capacity of these countries in the fight against cit.

Western Balkan countries, like Croatia in the past, want to meet the requirements of Chapter
23 in the EU membership accession negotiations, but there is no doubt that implementation of
such reforms will not be achieved without creating a culture of integrity. The anti-corruption
legislation in WB6 is largely in line with UN and EU regulations. However, necessary legal
reforms are sometimes not followed by the implementation of these same reforms. All WB
countries have an anti-corruption institutional structure that works on both repression and
prevention of corruption. However, there is a disconnect between good legislation on paper and a
full implementation in practice. There is also a need for open and reliable cooperation between
government, parliament and civil society in order to promote an anti-corruption culture and

effective prevention of corruption.

In 2018 and 2019, the governments of the Western Balkan countries made promises and
pledges in order to combat corruption in their own countries, with a concrete pledge for targeted
specific areas, such as public-private partnership, public procurement, taxes, data on beneficial
owners,extractive industry; whistleblower protection, opportunities to implement anti-corruption
measures, including the role of the repressive apparatus and the judiciary, the role of the media,
the development of institutional integrity, anti-corruption education and transparency initiatives;
regulation and implementation of international cooperation of relevant bodies and issues related

to confiscation of the proceeds of crime.

Unfortuately, as underlined in the aforementioned Report, the pledges are not widely known.
Thus, there is limited knowledge of anti-corruption pledges, both among the general public and
within government agencies responsible for their implementation. Nevertheless, their

implementation is crucial for the process of accession to the European Union.

The Western Balkans also need to improve their analytical and preventive capacities and
mutual cooperation, as well as prosecutorial/judicial approaches and resources against any form of
corruption, but especially against organised corruption. This includes transparent and timely

reporting to oversight mechanisms, parliament and the general public.
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Conclusion

It seems that fighting corruption became among the top if not “the top” security intesests both
for the EU, when external security is in question (especially in the enlargement process for
Western Balkan countries), and certainly, as explicitly stated, for the US. However, what exactly
will be the result of President Biden’s Memorandum, Order and Notice or of insisting on
combating corruption in the enlargement process of the EU for the citizens of Western Balkan
countires need to be monitord. In addition, UN Security Coucil recognised the important of
anti-corruption policies in maintaining international peace and security. What futher steps will be
taken by the international community is expected to be seen, especially concering either bringing
additional protocol to the UN Convention against Coruption to make it more operational and
effective when organised corruption is at stake, or introducing a new mechanism that will

effectively tackle organised corruption.

I would emphasise that implementing anti-corruption policies is of crucial importance for long
term prosperity and well-being. Transitional justice policies should always include addressing
ESC rights violations and serious and widespread corruption and economic crimes that affect

human security, while not doing so only perpetuates instability and disrespect for the rule of law.
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CORRUPTION IN THE CZECH REPUBLIC: AN OVERVIEW

VLADIMIR NAXERA"

Introduction

Over the course of more than thirty years of development after the fall of the communist regime,
corruption has become a significant phenomenon in Czech politics. Corruption brings about a
number of negative consequences, being a negative phenomenon (not only) in the Czech
environment — whether these are impacts on public finances, on the equality of citizens in the
approach to the state and its institutions, the quality of the entire democratic process, or the

security situation. (NAXERA, 2017)

Due to these negative impacts, corruption has also become a significant political topic. This
process has been gradual, but it was during the first post-communist decade that corruption
started to be framed as a fundamental problem in political and public debates. It has retained this
position, growing even stronger. Currently, the discursive power of corruption (also amplified by

the media [LEDENEVA et al., 2017]) is such that it can displace a whole number of other

significant topics from the political sphere. In many respects, the political debate was reduced to
mutual accusations of corruption between the government and the opposition. Corruption has
thus become “public enemy number one” in the Czech Republic, just as in other places in the
world. (BRATU etal., 2017)

Corruption became an important topic due to a number of corruption scandals that affected
political parties throughout the political spectre, as well as due to the instrumental grasp of this
topic on the side of the newly found anti-establishment parties and movements. For example,
these personalities noted for marked anti-corruption rhetoric gained over 50% of votes in the

parliamentary elections in 2017. (INAXERA, 2021a)

However, corruption is not only a topic grasped from “above”, but also from “below”,
especially on the side of civic society organizations with an anti-corruption focus. We should
mention the very active Czech branch of Transparency International, conducting a significant
number of disputes with Andrej Babis, the current prime minister (see below for his activities),

Nadacni  fond proti  korupci (Anticorruption Endowment Fund), or Rekonstrukce stdtu

* Viadimir Naxera, PhD, works as an Assistant Professor at the Department of Politics and International Relations,
university of West Bohemia (Pilsen, Czech Republic).
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(Reconstruction of the State). The last organisation named is a loose association of anti-
corruption organisations and individuals with a wide sphere of action, which tries to lobby for

anti-corruption legislation, engaging closely with political actors. (PEROTTINO et al., 2020)

Being a fundamental political topic, corruption has become the object of interest for Czech

researchers. Some time ago, Milan Skolnik provided a comprehensive summary of the

transformation of corruption studies in the Czech Republic. (SKOLNIK, 2021a) At the same time, it
is necessary to say that there are currently only a few Czech authors dealing with corruption
systematically. To name a few, Viadimira Dvordkovd (especially research into the impact of the

post-communist transformation on corruption [DVORAKOVA, 2014; 2019], as well as the so-

called corruption opportunity space [DVORAKOVA, 2020]), Milan Skolnik (especially research on

the impact of corruption on trust and participation [SKOLNIK, 2019; 2020a; 2020b; 2020c;
2021a; 2021b]), and Viadimir Naxera (especially research on the impact of the communist regime
and transformation on post-communist corruption [NAXERA, 2012; 2013; 2014; 2015a], the

relationship between corruption and state power [KRCAL — NAXERA, 2015]), the perception of

corruption (NAXERA, 2015b), and also the transformation of the anti-corruption rhetoric of
Czech politicians (NAXERA, 2018; 2021a; 2021b; NAXERA — KRCAL, 2014).

The aim of this chapter is to provide a basic summary of different aspects of political practice
associated with corruption in the Czech Republic. After introducing the country’s profile, the
paper will focus on several topics: the position of corruption in the Czech legal system; data on
the amount of corruption and its perception by the public; selected corruption cases and their
impact; and anti-corruption strategies. The focus and content of the chapter correspond to the
field competence of the author — this means the text is written from the point of view of political
science (with only minor overlaps with the field of criminology and law), which marks the

selection of sources, as well as partial topics and the overall tone of the text.
Country profile
The Czech Republic is a parliamentary democracy. According to the annually published

assessment of Freedom House, the Czech Republic scores 91 out of 100 points, and it is thus the
freest regime throughout the V4. (FREEDOM HOUSE, 2021) The fact that the quality of

democracy in the country is (together with Slovakia) among the best within the region is

confirmed by numerous research studies. (BUSTIKOVA — GUASTI, 2017) Despite this fact, we

should point out certain tendencies associated with a so-called illiberal turn or democratic

backsliding, which the Czech environment could not avoid. (HANLEY — VACHUDOVA, 2018)

Numerous analyses specifically point out the strengthening positions of populist protagonists

(BUSTIKOVA — GUASTI, 2018; NAXERA — KRCAL, 2018) (including the current President, Milos

29



Zeman, and prime minister Andrej Babis), who recently did not hesitate (like in other countries) to

take advantage of the situation within the COVID-19 pandemic. (NAXERA — STULIK, 2021a) Czech

populists succeed significantly, also thanks to their appropriate grasp of the corruption theme.
(NAXERA, 2021a; NAXERA — KRCAL, 2019)

In 2021, the Czech population numbered 10.7 million citizens. The population is markedly
ethnically homogeneous, and it has one of the lowest levels of religiousness in the world (although
there are significant differences between the Czech regions in this respect). The Czech Republic is
a markedly urbanized environment — the urban population amounts to nearly 75% of the total.
The current age median is 43.3 years. (CIA, 2021)

The Czech Republic operates with a market economy, the current form and structure of which

was significantly influenced by reforms following the fall of the communist regime (MYANT, 2014),

especially through the privatisation processes. These processes alone are interesting with respect to the
form of corrupt transactions. Post-communist privatisation is often viewed as the moment that gave
rise (in an unjust way) to the new ownership class, often based on former communist elites. (INAXERA.
2015b) A number of political actors are still able to use the legacy of privatisation accompanied by
corruption from nearly thirty years ago within the framework of their political struggle.

In 2019, GDP per capita amounted to nearly 41,000 USD. The structure of employee share
in the individual sectors in 2015 was as follows: agriculture 2.8%, industry 38% and services
59.2%. (CIA, 2021) The level of unemployment is approximately 3% on a long-term basis. The
current economic situation (especially the budget deficit and inflation) were significantly
impacted by the consequences of the COVID-19 pandemic.

More information regarding the socio-economic profile of the country is summarized by

OECD data in Table 1 below.

Table 1: Country profile

Country  OECD median Czech regions
Average region Top20%  Bottom 20%

@ Community

Perceived social netw ork support (%), 2013 881 914 924 807
o Health

Life Expectancy at birth (years), 2016 a1 80.4 80.3 776

Age adjusted mortality rale (per 1 000 people), 2016 92 8.1 85 103
0 Jobs

Erployment rate 15 to 64 years old (%), 2017 737 67.7 76.8 714

Unemployment rate 15 to 84 years old (%), 2017 30 55 1.9 4.2

] Access to services

Households with broadband access (%), 2017 83.0 78.0 88.2 789
@ Income

Disposable income per capita (in USD PFP), 2016 13 897 17 695 16 758 12 554
@ Education

Labour force with at least upper secondary education (%), 2017 95.3 B1.7 a7.0 92.4
Q =

Homicide Rale (per 100 000 people), 2016 1.3 1.3 0.9 1.7

Civic engagement

WVoters in last national election (%), 2017 or lastest year 60.8 70.9 65.6 54.0
O Environment

Level of air pollution in PM 2.5 (pg/m?®), 2015 10.8 12.4 16.1 231
O Life Satisfaction

Lite satisfaction (scale from 0 to 10), 2013 6.9 6.6 6.7 6.2
0 Housing

Rooms per person, 2016 15 1.8 15 1.3

Source: OECD, 2018
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Corruption profile in law

The way corruption figures in the Czech law is a result of a long process of constructing a
discourse on the meaning of the term of corruption. This process was originally parallel to a

similar process of construing “organised crime” (KUPKA et al., 2021), but both processes

nevertheless intersected eventually. As a result, a joint unit for investigating corruption and

organised crime was established (see below).

The rather unclear meaning of the actual term corruption represents a kind of a problem in
this respect — this word may naturally mark a constellation of different acts, from bribing a traffic

police officer to a situation we might define as szate capture (HEYWOOD, 2017). Therefore, this

unclear meaning of the word corruption allows extensive debates regarding what is and what is
not corruption. For example, a number of (not only Czech) politicians reduce corruption to
“bribery” in discourse, stating things like “I'm not corrupt, I've never accepted a bribe in over twenty

years in politics”. (DVORAKOVA, 2020)

The Czech Criminal Code does not mention the term corruption explicitly. It does state a
number of offences, which do contain the term corruption explicitly, but the corrupt essence of
the offences is at least implicitly included in the way they are written. It is apparent in the
following Sections: Section 331 Accepting bribes, Section 332 Bribery, Section 333 Indirect
bribery, Section 334 Common provisions, Section 256 Arranging for advantage in the
commissioning of a public tender, public competition and public auction, Section 258 Scheming
in public auctions. Further sections sanction acts possibly caused by corruption or clientelism in
some cases: Section 329 Abuse of competence of public officials, Section 330 Negligent
obstruction of duty of a public official, Section 220 Breach of duty in the administration of the
property of another, Section 221 Negligent breach of duty in the administration of the property
of another.! The mere fact that the Code does not denote corruption explicitly (it “only”
determines the boundaries of illegal activities) allows for a political discussion regarding what is
corruption and what is not — for one person, a grant fraud is “simply” a fraud, but another person

may indicate such fraud as corruption (if the definition introduced above is fulfilled).

This can be demonstrated through an interesting example of the discourse formation of the

content for the term of corruption with regard to discussions on the “Cap? hnizdo case’.

Capi hnizdo (the Storks’ nest in English) is a farm with a hotel and restaurant that operates
as a firm within the Agrofert concern, owned by prime minister Andrej Babis. His current
criminal prosecution is associated with this firm — according to the criminal prosecution

authorities, Capi hnfzdo was purposefully separated from the Agrofert concern in 2007 in

! Policie Ceské Republiky: Co je korupce. https://www.policie.cz/clanek/stop-korupci.aspx
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order to qualify for an EU grant assigned for small and medium-sized businesses (which it
would not be entitled to receive as part of a large concern) amounting to 50 million CZK.
At the time, the company was registered with anonymous owners (it later turned out they
were members of Babi’s family) but according to the criminal proceedings, Babi$ never
stopped controlling the company. Shortly before the elections in 2017, the police asked the
Chamber of Deputies of the Czech Parliament to release Andrej Babi$ for criminal
prosecution.

Is the grant for Capi hnizdo corruption, as a part of Czech political representation claims?
Or is it “merely” fraud? Is the entire case just a “dispute regarding a grant” as the Czech
president Milo§ Zeman, Babis’s political ally, claims? Or is it simply an investment and,
moreover, a generally beneficial investment, as Andrej Babis argues (adding that “everybody
else is corrupt”)? The way several stakeholders in Czech politics became involved in the
discussion of the (non-) corruption essence of the “Capi hnizdo case” shows how important

the topic of corruption is within the strategies of political struggle. (INAXERA, 2021b)

Who are the stakeholders participating in the prosecution and investigation of corruption in the
Czech Republic? They are the criminal prosecution bodies, including the Public Prosecutor’s
Offices (parts of the executive power), courts (parts of judicial power), and the Czech Police. The
police is the only body among the above to have specialised anti-corruption divisions. The system
of public prosecution has four levels in the Czech Republic — there are 86 District Public
Prosecutor’s Offices, eight Regional Public Prosecutor’s Offices, and two High Public
Prosecutor’s Offices; the Prosecutor General’s Office is at the top of the system. The system of

courts also has four levels, and it also exists on the same levels (district, regional, high, supreme).

Within the context of investigating political corruption and abuse of power by politicians, the
position of the Prosecutor General mentioned above is crucial. Although he is independent in his
position, he is appointed (and can be removed) by the government, which creates a risk of
political pressure. The resignation of Pavel Zeman, who was in this position from 2010 to 2021,
could serve as an example. His resignation was a reaction to pressure from the government,
namely the Minister of Justice Marie Benesovd. There were a number of conflicts between the
government and Pavel Zeman — one of them was associated with the criminal prosecution of
Andrej Babi described above. In 2019, public prosecutor Jaroslav Saroch suspended the criminal
prosecution, but Pavel Zeman renewed it, claiming the suspension was premature and illegal.
Zeman resigned in the first half of 2021 after an escalated conflict with the government, and his
successor was appointed less than two months before the expected final decision of Saroch,

regarding whether the prosecution would be stopped or handed over to a court.
Within the Czech Police, there used to be a special anti-corruption unit for a long time — the

Unit for Combating Corruption and Financial Crimes. Its predecessor, the Unit to Protect

Economic Interests, was established shortly after the fall of communism in 1991. The unit was
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renamed several times, merging with other units, and then from 2003 it operated as an autarchic
unit investigating corruption and serious economic crimes. In 2016, the anti-corruption police
merged with another division — the Special Unit for Combating Organised Crime, sometimes
nicknamed the “anti-mob squad”. It existed from 2005, and in 2008 Robert Slachta became its

head; we will discuss him further on in this paper.

Within the police reorganisation plan, both the so-far independent units (anti-corruption and
anti-mob) ceased to exist, merging into a single unit with over 900 employees — the National
Headquarters against Organised Crime. The unit, with nation-wide competence, specialises in
detecting organized crime, serious economic crimes and corruption, cybercrimes, terrorism and
extremism.? The leader of the anti-mob unit, Robert Slachta, resigned to express his protest
against the reorganisation, and then he left the Police to work for the Board of Customs, until

finally leaving the service for good.

There is another security organisation participating in corruption investigations — the General
Inspection of Security Units (for cases of corrupt acts by police officers). Apart from criminal
prosecution bodies, the activities of numerous other independent organizations and public
administration institutions are associated with detecting corruption — whether it is the Supreme
Audit Office, the Office for the Protection of Competition, the Office for Supervision of the
Economies of Political Parties and Movements, the National Security Authority or others.
(DVORAKOVA, 2020)

Corruption perceptions and measuring them

The essential issue in corruption studies is the perception of corruption by the public. The
perception of corruption went through a number of transformations in the Czech Republic.

(NAXERA, 2015a) After the fall of the communist regime, the Czech situation fitted together well

within the context of the entire region. Some research focusing on the entire region within the
first two post-socialist decades shows a number of parallel key characteristics for the individual
countries: (1) there are differences between how petty and high-ranking corruption is perceived;
(2) there are differences between how the level of corruption is perceived by citizens and members
of the elite. In other words, the citizens in individual countries believed corruption existed on a
larger scale, while the political elites of the given countries did not. At this time, citizens were
more convinced about the spread of high-ranking corruption than the political elites (as a result,
there is a general belief that politicians are corrupt). On the other hand, both groups of
respondents manifested their belief of the spread of petty corruption in the same way. (USLANER,
2008: 160.) These conclusions apply to the Czech case in general.

2 Policie Ceské Republiky: Nirodni centrila proti organizovanému zlocinu SKPV. https://www.policie.cz/clanek/narodni-

centrala-proti-organizovanemu-zlocinu-skpv.aspx
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The belief that the elites are corrupt was often used as a justification for citizens themselves to

be involved in petty corruption transactions. (KARKLINS, 2005: 59.) This is also shown in more

recent research — just like in other countries (PAVLOVA, 2020), it is true for the Czech Republic as
well that while a large number of people support the anti-corruption agenda, many of them are
involved in everyday corrupt activities. There is a discursive classification of corruption as petty or
high-ranking; whereas a corrupt politician or high-positioned officer is perceived as a criminal, a
regular citizen offering or accepting bribes is perceived as a victim of an unjust regime, and his

participation in the corruption system does not become a part of the anti-corruption debate.

The problem of the unclear meaning of the actual term of corruption, as suggested above, is
naturally reflected in the perception of corruption. This is also influenced by the long-term
establishment of certain practices (originating during the communist era) within the framework
of the public space. These practices became a customarily excusable activity (moreover, they were
often been a necessary form of action within the communist regime), but they are still corruption.
For example, there is gift-giving, which should be reserved for the private sphere in a liberal-
democratic regime, not for the public sphere. (MULLER, 2012) It has to be perceived as a form of
corruption, specifically bribery, in the public sphere. (BRATU — KAZOKA, 2018) Nevertheless, it is

so deeply rooted that it is very often perceived as a manifestation of good manners, not as an
effort to gain an unjustified advantage (such as a priority solution of a problem, or above-standard
treatment), despite the fact that most public institutions in the Czech Republic have ethical
codes’ that deal with these situations rather strictly and show that “official discourse” is
significantly different from “public discourse”, and “public expectations” in this respect. Offering
reciprocal services has been established with even deeper roots. According to research carried out
in 2013, only 19% of polled Czech citizens were willing to offer a financial bribe in contact with
an official, but 49% of the polled people were willing to offer a gift, and 53% were willing to
provide a service or a favour. (NAXERA, 2015b) The problematic notion of a gift in the public

space was well demonstrated in the “Nagygate” case, which we will discuss later.

Contemporary public opinion polls show that, in the Czech Republic, corruption was not
perceived as one of the most pressing problems of the country’s post-Velvet Revolution
development during the early 1990s. Nor was it, despite a large number of high-profile
corruption cases associated with privatisation, for example. This perception was supported by the
fact that the political elite did not present corruption as a key factor. On the contrary, it was often
minimised. However, the perception of corruption transformed over the decade, and individual
studies started to show corruption as the essential factor influencing the country’s political and

economic life. With some variations, this situation still exists today.

3 E.g. Utad vlidy CR: Eticky kodex zaméstnancii iitadu vlddy CR. https://www.vlada.cz/cz/urad-vlady/eticky-
kodex/eticky-kodex-zamestnancu-uradu-vlady-cr-100436/
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To refer to the level of corruption in the Czech Republic (or the level of corruption
perception), research workers most often use the Corruption Perception Index published annually
since 1995 by Transparency International. Figures 1 and 2 below show the development of CPI
in the Czech Republic (from 1996, when it was included in the monitoring). The development of
the index is divided into two parts, due to the change of methodology and the resulting change in

determining the index size.

Figure 1: CPI in the Czech Republic (1996-2011)
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Figure 2: CPI in the Czech Republic (since 2012)
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According to the CPI indicator, the perception of corruption in the Czech Republic lacks any
significant sways. However, there are two trends worth mentioning. The first one regards the
drop of the index during the period of the so-called “opposition contract™, which is regularly
associated with the growth of corruption in the highest political spheres. (KLIMA, 2015) The
second rather interesting trend is the constant growth of the index from 2013 on, when the
government of Bohuslav Sobotka ° was appointed, which continued until 2018 (with a minor drop
in 2019 and 2020). Despite the fact that Sobotka’s government was already associated with the
operation of Andrej Babi$ and several problems® this operation brought about (see the next
sections below), Vladimira Dvorikova believes that the movement of the index during this period
can be assigned to three main factors: (1) Better evaluation of Sobotka’s government after the
previous experience with the government of Petr Nedas (with respect to its end; see below in the
text); (2) The strong anti-corruption pre-election rhetoric of the coalition partners (ANO

especially); and (3) The adoption of several laws with anti-corruption content (in accordance with

the requirements of the European Union, for example). (DVORAKOVA, 2020: 65.)

This trend is confirmed to a great extent by research by the Public Opinion Research Centre,
which is summarised in Figure 3. The results of enquiries asking “How widespread do you think
bribery and corruption is in this country?” show that the belief of high corruption levels was
strongest in the years 2012-2014, with a subsequent trend of mitigation of these beliefs.
However, the last enquiry dated 2018 still shows that the sum of respondents who consider nearly
all or more than a half of the constitutional officials to be corrupt is significantly higher than the

number of respondents who believe only a minimum or less than a half of politicians are corrupt.”

* An opposition contract indicates a situation in the years 1998—2002. Due to the stalemate election result in 1998
and the impossibility of forming a clearly centre-right wing or centre-left wing majority, the two largest parties came
to an agreement. The winning Social Democracy formed a minority government tolerated by the main right-wing
party in the country — the Civic Democratic Party. In exchange for allowing the formation of the government and
the pledge not to initiate any attempts to overthrow it, this party gained a number of profitable positions. This era is
often perceived as the time when political influence over state institutions was strengthened. A number of these
institutions were influenced by the political parties for a long time afterwards. Moreover, both these parties were
connected with non-transparent business.

> Bohuslav Sobotka was a prime minister for the Social-Democratic party in the years 2013-2017.

¢ Andrej Babis, who founded the ANO movement shortly before the 2013 elections, having profiled this movement
as anti-corruption and anti-establishment, started to work as the minister of finance in Bohuslav Sobotka’s
government. Despite the anti-corruption rhetoric, he has faced and still faces a whole number of problems (see above
and below in this text).

7 Postoje obyvatel Ceské republiky k politickym strandm — listopad 2018. Tiskovd zprdva CVVM, 12 December
2018. https://cvvm.soc.cas.cz/media/com form2content/documents/c2/a4765/f9/pv181212.pdf
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Figure 3: Perception of corruption and bribes in the public sphere (responses in %)
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Research carried out within the framework of Eurobarometer yielded similar results. In many
respects, the belief of Czech people regarding the expansion of corruption within the country is
higher than average throughout the European Union. Among other things, it is the agreement
with the following statements regarding the relationship of business and politics: 1) Too close
links between business and politics in our country lead to corruption; 2) In our country,
favouritism and corruption hamper business competition; 3) Corruption is part of the business
culture in our country; 4) In our country the only way to succeed in business is to have political
connections. In the same way, the Czech people, much more than the EU average, believe that
political parties, politicians, and officials are corrupt. Among the reasons why citizens fail to
report cases of corruption to state authorities, apart from the answer (also common in the entire
EU) “it’s impossible to prove”, there is the belief that the given individuals will not be punished
anyway.” And among other things, this goes on to document, rather suitably, the frequent

perception of elites as corrupt and unpunishable.

Enquiries carried out on a national level also suggest that even today (the last research taken
into account was undertaken at the beginning of 2020, just before the pandemic situation
occurred, which may change the subsequent evaluation significantly), corruption is considered to

be the most pressing problem public institutions should deal with. For 62% of respondents, it is

8 Ndzor na rozsifenost a miru korupce u vefejnych (initeld. Tiskovd zprdava CVVM, 18 May 2018.

hteps://evvm.soc.cas.cz/media/com form2content/documents/c2/a4623/f9/po180518a.pdf
? European Union: Special Eurobarometer 502 (2020). https://europa.eu/eurobarometer/surveys/detail/2247
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very urgent to deal with corruption, which makes corruption “outrun” themes like economic
criminality, health, or immigration.'’ In the long term, moreover, corruption is perceived as the

factor that contributes most to the way politicians make decisions."

Corruption and a local context: The “Nagygate” affair as a typical example of
(not-)dealing with (non-)corruption

Over more than thirty years of development after the fall of the communist regime, there are a
number of interesting corruption cases in the Czech Republic, affecting different spheres —

professional football (NUMERATO, 2016) and local and regional politics, as well as the highest

levels of politics. At the level of top politics, we can find a number of government representatives

struggling with corruption issues.

To present the following description, a case commonly identified as “Nagygate” was selected,
which was well discussed in expert literature by Petr Kupka and Michal Mochtak (both Czech
[KUPKA — MOCHTAK, 2014] and English [KUPKA — MOCHTAK, 2015]). The following

description of the case will mostly be based on their papers. 2

The Nagygate case, which happened in 2013, was the greatest political scandal up until then
in the country, and it was also the greatest police intervention against top politicians. Although
the courts have gradually exonerated a vast majority of the accused, the certainly meets the criteria
of corruption (in terms of the abuse of a public position for one’s own enrichment) as well as

organised crime. (KUPKA — MOCHTAK, 2015) Despite the fact that, at the criminal-legal level, the

case has gradually “faded away”, it still has substantial political consequences, which I will discuss

at the end of this section.

The term Nagygate is used to mark an entire complex of cases interconnected by Jana Nagyovd
(today Necasovd). Jana Nagyova was the head of office (and at the time also the secret mistress
and now wife) of prime minister Petr Necas (Civic Democratic Party), who was the leader of the

centre-right wing government from 2010 on. Although the government coalition put “struggle

1% Mira naléhavosti riznych oblasti vefejného Zivota — biezen 2020. Tiskovd zprdva CVVM, 14 April 2020.
hteps://cvvm.soc.cas.cz/media/com form2content/documents/c2/a5191/f9/p0200414.pdf

"' Vliv na politické rozhodovéni — bfezen 2020. Tiskovd zprdva CVVM, 11 May 2020.
hteps://cvvm.soc.cas.cz/media/com form2content/documents/c2/a5205/f9/pd200511.pdf

12 The Nagygate case was also selected in consideration of the fact that it has been concluded to a large extent, which

allows for the evaluation of the results of the entire case. However, other cases are worth mentioning, especially the
activities of the current prime minister Andrej Babis, who is currently subject to criminal prosecution on account of a
possible grant fraud (see above). However, this criminal prosecution is only the tip of the iceberg — Andrej Babis
(who, besides being the prime minister, is also one of the richest Czech entrepreneurs) combines political and
economic activities in a way that may be described as szate capture. Among other things, it is about public grants
being assigned to Babi§’s firms, using state institutions to support and protect his own entrepreneurial activities, etc.
For more details see NAXERA — STULIK, 2021b.
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against corruption” in its name, it had to deal with a number of scandals over time. Nagygate was

eventually the immediate cause of this government’s fall.

It was a combination of several different cases — each of these three branches could be analysed
separately, but they are interconnected by the already mentioned Jana Nagyovd, and they are
interesting for their complexity. Petr Necas himself called attention to the fact that there were

individual problems combined instrumentally into a single complex. (INAXERA, 2021b) And this

instrumental combination, together with the question of justification of the police intervention,

stirred up the biggest controversy from the beginning.

On 13 June 2013, the Special Unit for Combating Organised Crime carried out an
intervention in several places at once at the bidding of the Olomouc High Public
Prosecutor’s Office. The spectacular intervention at the government office (conducted
personally by Robert Slachta), during which Jana Nagyovd was arrested, attracted the most
attention. Further on, three former parliamentary representatives of the Civic Democratic
Party were arrested, namely fvan Fuksa, Petr Tluchot and Marek Snajdr. And later on, the
head of military intelligence services, Milan Kovanda, was arrested together with his
predecessor, Ondrej Pilenik, and several other persons. The case also included influential
Prague entrepreneurs [vo Rittig and Roman Janousek, associated with the Civic Democratic
Party on a long-term basis. They were abroad at the time of the intervention (the media
speculated that they had been informed about the intervention in advance), but the police

nevertheless searched their homes and offices.
What was the point of the individual branches of the entire case?

The first branch consisted of the abuse of military intelligence for personal interests of
Jana Nagyovd. According to the indictment, employees of the intelligence services
monitored the wife of prime minister Necas, as Nagyovd was his secret mistress at the time.
Nagyovd arranged for the monitoring with the heads of the intelligence services, despite the
fact that only the government was entitled to do so. According to the charges, the entire act
was motivated by Nagyovd’s personal reasons, although later on she herself claimed the
motivation was to protect national security.

The second branch was associated with three former parliamentary representatives of the
Civic Democratic Party, Tluchof, Fuksa and gnajdr. At the time, the government
connected the vote on one of the government’s draft laws with giving the vote of
confidence to the government, in an attempt to secure the votes of government
parliamentary representatives who had protested against the draft law. However, Tluchof,
Fuksa and Snajdr opposed the law. Prime minister Necas allegedly played the key role,
offering the three “rebels” lucrative posts in state-owned companies for waiving their seats,
allowing substitutes to take their places and to help pass the law. Moreover, the

remuneration in the given positions was much higher than parliamentary remuneration.
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The third branch was associated with the alleged bribes accepted by Nagyovd from
powerful entrepreneurs to whom she gave secret information (to be further used by them in
their entrepreneurial activities). Through Nagyovd, these entrepreneurs also manipulated

particular persons installed in key positions in the public sector or public procurement.

A whole number of charges were raised in this case, the most significant of which were the
following: Jana Nagyovd was charged with bribery and the organised crime of abuse of the
competence of public officials; former parliamentary representatives Tluchof, Snajdr and
Fuksa were charged with bribery in association with waiving their mandates; former heads
of Military Intelligence Services Kovanda and Pélenik were charged with abuse of the
competence of public officials. Other people were charged as well, including the ex-prime
minister Necas (with bribery and false testimony).

The whole complex of court proceedings, which were held at courts of different levels until
2020, ended with a vast majority of persons being acquitted. Three former parliamentary
representatives were acquitted based on the claim that legislative immunity applied to their
acts. Other persons were acquitted later on due to a lack of evidence or the failure to fulfil
the merits of the individual crimes. The only tangible result was in a court ruling that Jana
Nagyovd failed to pay tax on luxurious gifts she received from the entrepreneurs involved in
exchange for information and access to the prime minister'’. However, this prosecution was
eventually suspended too, as Nagyovd had already been penalised in administrative

proceedings in this matter and no person may be punished several times for a single deed.

The entire case (regardless of the result) is important because it showed a whole number of

problematic aspects of the functioning of the Czech state, which naturally has far-reaching

consequences on the quality of the democratic process. (KUPKA — MOCHTAK, 2015) Although
the case fizzled out, it impacted further political development. Immediately after the fall of the
government, the issue was in the way the new government was formed — despite the fact that
there was a sufficient majority in the Chamber of Deputies to allow for the formation of a new
government based on the existing coalition, just with a different prime minister, President Milo§
Zeman appointed a caretaker government lead by /i#/ Rusnok, in which there were numerous
political allies and personal friends of Milo§ Zeman. Although this government failed to acquire
the vote of confidence in August 2013 in the Chamber of Deputies, Zeman kept the government
in power — not respecting constitutional customs — to the beginning of 2014. And even though
Rusnok’s government did not have the vote of confidence of the Chamber of Deputies, it still

made a many significant decisions, including personal ones. (BRUNCLIK, 2016) Rhetorically,

Zeman situated himself in the role of a politician who put an “anti-corruption government in
power with the consent of all the people”. The support of the people, within the framework of

this argument, thus seems to be more important than the support of the Chamber of Deputies,

'3 This, among other things, illustrates the problematic nature of the institute of offering gifts in the public sphere,

which was discussed above.
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required by the Constitution. The will of the people therefore seems to be the decisive factor for
political decisions, which fully corresponds with the principles of populism. (e.g. MUDDE —
KALTWASSER, 2018)

This case and the fall of the government also influenced the result of the 2013 election.
Populist movement ANO, formed shortly before the elections by the current Prime Minister
Andrej Babis, ended in second place. Corruption became one of the key election topics for him.
The police intervention and the fall of the government helped to strengthen the public discourse

on “corrupt elites” who “must be replaced”. (NAXERA, 2021a) Therefore, the 2013 elections not

only opened the path to power for Babis, but the distribution of power within the Czech party

system was also significantly transformed.

Political parties in particular are often marked as corrupt stakeholders in this context. Figure 4
shows the results of a public opinion poll regarding political parties in 2014, i.e. not long after the
fall of the government and the elections mentioned above. The poll suggests a situation that is
very suitable for the new stakeholder standing as a candidate with the help of rhetoric, fighting

against “corrupt parties”.

Figure 4: Attitudes toward political parties in the Czech Republic (September 2014; responses in %)
Political parties are interested in what people like
me think only when it is election time
rolticslpartes are corrupt J

Political parties are primarily interested in the
benefits and interests of its members

i Definitely agree  ® Mostly agree B Mostly disagree M Definitely disagree  ® Don't know

Source'

The result of the individual charges against the stakeholders in the case also had a significant
political and social aftermath. The fact that a number of stakeholders were not accused and the
rest of them were mostly acquitted by the courts may make some of society believe that “corrupt

politicians are unpunishable”.

14 Postoje k politickym strandm — z4ii 2014. Tiskovd zprdva CVVM, 29 October 2014.
http://cvvm.soc.cas.cz/media/com form2content/documents/c1/a7280/f3/pv141029.pdf
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However, for a different part of society, the same results of court proceedings may be used as
an argument supporting the growing controversy of the case, as well as the actual police

intervention, which is often understood as being instrumental to the replacement of political

elites. After all, some investigative journalists (KMENTA, 2017) suggested that Andrej Babi$ and
his backstage negotiations influenced the intervention that caused the fall of Petr Necas’

government.
National anti-corruption strategies

The way the official government documents started to reflect on the topic of corruption copied
the process of the topic of corruption penetrating into substantial social and political topics
during the 1990s. The first complex anti-corruption strategy of the Czech government was
adopted in 1999, yet regular strategies valid for several years have only been adopted from 2006

on, specified every year with an annual action plan.

The currently valid government concept for fighting against corruption for the years 2018 to
2022" largely corresponds to the trends of fighting against corruption in an international
environment. On the other hand, we should add that formally well-implemented mechanisms may

not be sufficient to provide for an efficient anti-corruption struggle. (BRATU et al., 2017; BAEZ-

CAMARGO — LEDENEVA, 2017) The concept determines four priority areas of fighting against

corruption: 1) executive and independent power and state administration; 2) transparency and open

access to information; 3) economic handling of state property; 4) development of civic society.

Although a large number of laws with an anti-corruption content were passed over the past

years corresponding to international standards (DVORAKOVA, 2020), the effectiveness of the real

setup and implementation of anti-corruption measures is rather low. This goes to show that anti-
corruption standards that look good on the paper may not necessarily mean successful anti-

corruption practice.

One example of a discrepancy between anti-corruption law that looks good on paper and real
practice is the current situation of Prime Minister Andrej Babi$ and the European grants assigned
to his firms. In 2017, the Act on Conflict of Interest was amended, with one of its sections stating
that companies at least 25 percent owned by a member of the government may not apply for
public subsidies, incentives, etc. For this reason, Andrej Babi$ transferred Agrofert in a trust fund,
and de iure, ceased to be its owner. However, according to the findings of the European
Commission from 2019, Andrej Babi$ did not cease to be the recipient of the final benefits

resulting from the fund being active, thus remaining the de facto owner. The European

5 Utad vlddy Ceské Republiky: Vlidni koncepce boje s korupci na léta 2018 az 2022. Justice.cz, 2018.
heeps://korupce.cz/protikorupcni-dokumenty-vlady/na-leta-2018-az-2022/

42



Commission therefore decided to suspend the provision of EU subsidies to all companies
associated in this corporate group until the matter was investigated (with retroactive effect).

(NAXERA — STULIK, 2021b)

The real state of the measures is proving to be insufficient, especially in the following areas: 1)
control over politicians, and 2) transparent and efficient investments of public funds. On the
other hand, other categories are a little better, such as 1) transparent financing of political parties
(for example, the Office to Supervise the Economies of Political Parties and Movements has been

operating since 2017), or 2) the functioning of public administration.'®

The ineffectiveness of some measures and institutions is not only given by unsuitable practice,
despite a formally good setup, but also by the actual unsuitable setup. One of the key institutions
watching over the handling of public funds, i.e. the Czech Republic Supreme Audit Office, is not
competent to inspect the economies of municipalities, regions, or companies with capital
participation of the state or self-governments. This obviously creates a significant gap in the anti-

corruption efforts, creating opportunity for corruption. (DVORAKOVA, 2020)

The Act on Civil Service (passed in 2014 and taking effect from 2015) is another example of
standards that are not set up very well. It was meant to depoliticise the public administration and
to prevent transfers and promotions of public officials on the basis of clientelism, nepotism and
party patronage. It is a law that was very difficult to put through, and the passing of this Act was
associated with major political conflicts and intra-party disputes, as well as political pressure, as
many political parties could not really hide their view that the Act was unwanted.'” However, the
wording of the Act also projects external factors (such as the requirements of EU or the effort to
comply with international standards of the anti-corruption struggle). The resulting law has the
potential to improve state service qualitatively within Central Europe, but it is far from
complying with international standards — it actually goes straight against these standards at least
within the framework of several evaluation criteria. These failures are as follows: the law only
partially disallows non-systemic remunerations for officials, and it also fails to limit the numbers
and budgets of advisors of politicians. Nevertheless, its greatest failure is in the effort to separate

political and clerical positions in state administration. (KUCERA, 2018)

Conclusion

As this paper demonstrated, corruption is in many aspects a key factor in Czech politics and an

important political topic. Especially over the past years, new parties presenting themselves as

16 Celkovd t¢innost protikorupénich opatieni. Protikorupéni barometr, http://www.protikorupcnibarometr.cz/

'7 It is worth mentioning that shortly before the Act took legal force, significant personnel changes took place in a
number of state institutions, being in line of party affiliation. These changes would not be so easily made after the
new Act took force. This shows the real absence of political will to have a functional act on civil service.
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being anti-corruption have been emerging. For example, there is the new movement named
Ptisaha (Oath) founded by former detective Robert Slachta, mentioned above in the text, in early
2021. While this paper was being finalised, this movement attacked the 5% limit of votes
necessary for entering the parliament. Slachta describes his motive to enter politics (referring to
the Nagygate case described above, during which the police interventions were conducted by
detectives from Slachta’s division): “And then the year 2013 came, and our intervention at the
government office. The prime minister’s mistress was managing this country being bribed by
mobsters, and everybody else was just watching. I couldn’t do that. The law must apply to all
persons equally. I remember the night before the intervention at the government office. I couldn’t
sleep; I was so nervous. I knew they wouldn’t like this. I knew they would feel that we’ve gone
too far. But I couldn’t do anything else. I had to do the only thing that was right in my opinion,

even if it meant the end of my career.”

So, corruption is used as a topic within the framework of political struggle by a large number
of politicians across the political spectre. At the same time, however, it remains the key factor
impacting the country’s political, social, and economic development. As is documented by data

from CPI, society perceives it as a fundamental problem.

Despite the fact that the Czech Republic made progress in adopting and implementing anti-
corruption legislation, there are still many limits. Apart from the ones mentioned above in the
paper, it is necessary to point out the absence of real political will to assert and enforce anti-
corruption standards systematically and in an equal way. Another limit that needs to be
mentioned rests in the position and functioning of the media. Leaving aside the political pressure
exerted on the media of public service, which has been escalating over the past years, there are also
private media that play a key role — they are mostly owned by Czech billionaires, often linked
with political spheres. After all, Prime Minister Babi§ himself purchased a publishing house
producing two of the most-widely read Czech journals before entering politics. The everyday
operation of these journals goes to show what convenient tools they can be in labelling political

opponents as corrupt, or in diverting attention away from one’s own problems.
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CORRUPTION AND CORRUPTION CONTROL
IN GERMANY

MICHAEL KILCHLING'

Country Profile

Germany is a federal parliamentary republic, located right in the centre of the European Union.
Government, legislation, judiciary and executive are divided into two levels: the federation and
the 16 federal states (Ldnder), which all have their own constitutions and parliaments. The
Federal Constitution (Grundgesetz — Basic Law) was adopted on 8 May 1949 and revised in 1990
with the Unification Treaty. Germany has approximately 82.9 million inhabitants (2019). The
educational status of 13.3% of the population is below secondary, 56.8% have secondary and
29.9% tertiary attainment (2019). According to the most recent statistics, the country’s GDP was
USD 4,474.8 billion, i.e. USD 53,812 per capita (2020). The employment rate is 75.4% while
3.9 percent are registered as unemployed (2021/1); the latest rate of youth not in employment,
education or training (NEET) was 3.1%.’

There is a clear assignment of responsibilities between the federal and Ldnder levels. The
legislative power for criminal and criminal procedure laws is exclusively at the federal level: in
addition to the Federal Parliament (Bundestag), federal laws and their amendments also have to
pass the Federal Council (Bundesrat) in which the state governments are represented.” Other legal
matters, such as police law’ which regulates preventive measures of intervention, are in the
competence of the states. The same goes for the organisation of prosecution and the judiciary
(local, regional and higher state courts?); this explains why case law can significantly vary between

the states, at least as long as there is no clear and binding precedent for a specific legal issue by

" Dr. jur., senior researcher and lecturer, Max Planck Institute for the Study of Crime, Security and Law, Department
of Public Law, and Albert Ludwigs University, Freiburg i.Br., Germany.
' All data taken from https://data.oecd.org/germany.htm.

2 From a functional perspective, the Federal Council with its 69 representatives (including the 16 states’ prime
ministers) can be seen as a kind of second chamber.

3 In addition to the Federal Police Act, there are 16 state police acts, all independent and considerably disparate in
form and substance.

* Solely the Federal Court of Appeals (Bundesgerichtshof — BGH), the specialised federal appeals courts
(administrative, finance, labour, social, etc.), and the Federal Constitutional Court (Bundesverfassungsgericht —
BVerfG) are federal courts. Following the same principle, the Federal Attorney General is responsible for the
prosecution of terrorism and crimes against the state exclusively; all other crimes are dealt with by the local
prosecutor offices, which are supervised and instructed by the states” Attorney Generals.
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interpretation by the Federal Court of Appeals. In sentencing, however, the competent local and
regional courts have great autonomy, guided by the higher state courts, which quite often have
established their particular sentencing traditions (“tariffs™). The same is true for the prosecutorial
decision-making, including diversion practices,® which can vary to an even greater extent among
the states than judicial case disposition. All these circumstances have to be considered when it

comes to the statutory regulation and prosecution of corruption.

Corruption is an ambivalent issue of general interest in Germany. On the one hand, it appears
to be an ever-present topic in political discussions — in the media as well as at the Stammtisch in
the taverns. The elites, above all “the politicians”, are rumoured to be all corrupt. The recent
affair around allegedly corrupt COVID mask deals, in which a handful of conservative politicians
have been involved,” fuels such preconceptions. Official data from the judiciary, on the other
hand, provide a more distinct picture. These contradictory observations imply that what is
casually assumed to be a corrupt practice by public opinion, it is rather a political and social
phenomena than a criminally relevant behaviour. Some social scientists have argued that
Germany is on its way towards becoming an envious society. (“Neidgesellschaft; see ENZENSBERGER
etal. 2001) A good example for the discrepancies of suspicion, media discourse, prejudice, and the
veritable criminal substance of corruption allegations were the developments in the so-called
Christian Wulff affair that happened several years ago. Mr. Wulff was forced by public pressure
to resign from his position of Federal President (Bundesprisident) based on allegations of
accepting undue benefits during his earlier career as state prime minister of Lower Saxony.
Official allegations were inter alia focused on a private invitation to the Munich Oktoberfest in
2008.% Public outrage, however, reached its peak on the discovery made by journalists that, on
the occasion of his purchase of a new private luxury car, Wulff’s little son received a plastic
bobby-car as a present from their Autohaus. Lengthy investigations led to a charge and opening of
a trial before a grand chamber of the Hannover district court. In the course of the proceedings,
however, the presiding judge offered a diversionary case dismissal due to insignificance.” Before

filing the charge, the prosecutor had already made a first offer to close the files on the condition

> Roughly speaking, sentences are on average slightly more lenient in the North than in the South; for more details,
see GRUNDIES, 2018.

¢ Prosecutorial diversion rates vary between some 23% (Bavaria) and 40% of all cases investigated that would be due
to a formal charge (Hamburg), i.e., a relative variance of nearly 75%; Federal Statistical Office, Prosecutorial statistics
0f 2019, table 2.2.1.2.

7 Several members of the federal and the Bavarian parliaments have been accused of having received enormous
payments for the commission of COVID masks deals. Amounts reported vary between EUR 250,000, 660,000, and
some 1.2 million in bribes for the main suspects. For more details, see PINEDA, 2021. They (Pineda & OCCRP)
publicly defended themselves by referring to usual commercial and legal commission fees in a situation of extreme
scarcity at the beginning of the pandemic. Prosecutorial investigations have not been initiated yet.

8 A befriended businessperson had borne the hospitality costs of EUR 720 for hotel, food and beverages. See Der
Spiegel of 27.02.2014: www.spiegel.de/politik/deutschland/christian-wulff-freispruch-im-prozess-um-korruption-a-
955932.html

? Unconditional “petty case” dismissal without further punitive consequences, according to sec. 153 of the Code of
Criminal Procedure.
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of accepting a transaction fine of EUR 20,000." In most cases, prominent defendants would
make use of such an opportunity and pay any monetary “price” to escape the risk of conviction,
as Bernie Ecclestone, the former owner of Formula One did. When he was tried at the Munich
district court for corruption around the sale of shares some years ago, he paid USD 100 million
on such an occasion, which is the highest transaction fine ever realised in Germany.'' Not so Mr.
Wulff. He rejected both offers to terminate the case in an informal way, and took full risk. And in
fact, the case ended in a formal acquittal.”” Today he is fully rehabilitated and entitled to
undertake representative duties as a former president.”” The lesson that could be learned from
these and other cases is that journalistic fact-gathering and judicial evaluation of evidence is not
the same, in particular when corruption is concerned. The bobby-car has not even become a

subject of the criminal charge.

Profile of Provisions on Corruption in Law

Like in many jurisdictions, corruption is not an official legal term in Germany. In the public

discourse, the word has a clear “politico-moral character” (ROTHSTEIN — VARRAICH, 2017: 32.)

As a technical term, it represents an umbrella concept that links with various scientific disciplines.

(For more details, see ROTHSTEIN — VARRAICH, 2017: 1-2; 17.) One side-effect of this multi-

disciplinary interest in corruption is what Jacobs once called “the always expanding definition[s] of

corruption” (JACOBS, 2002: 81.). Meanwhile, the repertory is so multi-faceted that it might be

easier to find consensus about defining the opposite of corruption, which is, good governance — as

Rothstein and Varreich have argued (ROTHSTEIN — VARRAICH, 2017: 125.). That statement can

be valid both in public administration and in the business world. The key features of the desired

non-corrupt governance are fair, impartial and consistent administration. (ROTHSTEIN, 2021: 6.)
From a political and sociological perspective, there seems to be a lot of truth in this idea indeed.,
However, this reverse interpretation unfortunately does not help us in the area of criminal law, as
law has to define — the wrong as exactly as possible, and would not prescribe and describe what is
right’; because the mere absence of the right does not necessarily imply criminal liability. A
further problem arises with regard to Rothstein’s radical re-definition: based on such an approach,
the main subject-matter of interest is the abuse of power or its non-compliance with the
administrative acquis, and not the illicit benefit. The latter, however, is a constituent component

of corruption from a penal point of view.

10 Case dismissal with conditions such as a transaction fine, victim-offender mediation, community service, etc.,
according to sec. 153a of the Code of Criminal Procedure.

"' In the case of a court conviction, the highest theoretically possible criminal fine would be EUR 10.8 million, i.e.,
360 daily units of EUR 30,000 each (i.e., the maximum statutory amount according to sec. 38 of the Penal Code).
Any of such diversionary case dismissals require, active consensus between prosecution, court, and defence. For more
dertails of the Ecclestone case, see e.g. https://www.nytimes.com/2014/08/06/world/europe/formula-one-chief-settles-
bribery-case-for-100-million.html

12 Hannover District Court, verdict of 27.02.2014, 40 KLs 6/13.

' In Germany, federal presidents keep their official rank after their term has ended.
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In the legal context, key actors in legislation and judicature regularly stick to the traditional
definition of bribery, namely “the misuse of public or administrative power for private gain” (WOLF,
2021: 22.). Transparency International has a slightly broader definition in use, thereby replacing
profit or gain by “benefit or advantage™. In the legal literature, a kind of mixed definition is most
common, with a more detailed notion of private benefit which includes any material or

immaterial advantage. (For more details, see BANNENBERG, 2002: 11-12.)

In the further course of this chapter, the term corruption is used as a non-technical synonym.

General Framework for Penal Corruption Control

Since the reform initiated through the 1997 Act to Combat Corruption,' all major provisions
can be found in the Penal Code. They are spread in three different chapters; bribery in the public
sector is regulated among crimes committed in public office, bribery in the private business sector
can be found as part of the chapter of crimes against fair competition, and bribery of elected
representatives is in the chapter of crimes against constitutional organs and elections. In total,
more than a dozen different statutory variants can be differentiated. (For more details see LORD
2016: 74-75.) Almost all of these are classified as misdemeanours, which can be punished by

fixed-term (and impermanent) prison sentences and/or fines (the latter option with few

exceptions). Only one statutory offence constitutes a felony for which the minimum penalty of
one year of imprisonment is mandatory, namely taking bribes as a judge. It should be added that
in especially serious cases the minimum is two years.'" The statutory maximum varies; for the
most serious cases 10 years are provided by the Penal Code. The provision on especially serious
cases was introduced only in 1997 through the Act to Combat Corruption, thus exceeding the
scope of the 10 years maximum. Within the regular catalogue of penalties, this is the harshest
statutory maximum provided in the German penal code for a non-lethal crime."” In addition,
there are quite a number of accompanying offences, such as collusive tendering, tax evasion, and
money laundering, as well as a couple of fallback provisions that can eventually be applied as
functional equivalents in cases in which sufficient evidence for one of the explicit bribery crimes
cannot be established. They cannot be covered here in more detail, with the exception of
embezzlement, which plays an important role in German practice in the prosecution of corrupt or

quasi-corrupt case scenarios in the business sector.'®

14

www.transparency.de/ueber-uns/was-ist-korruption/

15 Act to Combat Corruption [Korruptionsbekimpfungsgesetz — KorrBekG) of 13.08.1997, BGBL. I [Official Gazette,
part I], 2083.

16 Sec. 332 para. 2 and sec. 335 para. 1 no. 2 of the Penal Code (see below).

'7 The situation is similar in regard to the statutory minimum penalties available; only a handful of the most serious
capital crimes, such as homicide, or robbery or hostage-taking resulting in death provide for a minimum penalty of
10 years or life imprisonment. The absolute maximum fixed-term sentence that can be imposed is 15 years, even in
cases of multiple crimes (sec. 38 of the Penal Code). This comparison indicates the high rank of bribery on a
conceptual general unlawfulness and seriousness scale.

18 See below, 2.2.2.
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In addition to the main penalties, further consequences may apply in case of a conviction. Penal
confiscation can be applied in order to confiscate the illicit benefits or their monetary value."”
Liability for confiscation targets the actual perpetrators and under certain conditions others who
have profited from the crime.”® As an exception to the penal iz personam principle, this option is
not limited to natural persons; it includes legal entities and can be of relevance in cases of
corruption in the business sector, too. However, in such cases, it is, rather complicated to quantify
the monetary value of such profit, as will be shown later.”’ This liability for penal confiscation is
accessory and depends on the conviction of a main perpetrator. A further collateral penal
consequence that may apply to convicts of corruption in the public sector is the loss of the ability to
hold a public position or to be elected for a period of five years. This additional penalty comes into

effect automatically in case of conviction for a felony subject to at least one year of imprisonment.*

To date, Germany has not introduced criminal liability for legal entities. After long hesitance,

a draft bill (for an overview, see MORRISON & FOERSTER LLP, 2020) had been launched which

aimed at introducing more rigorous sanctions against businesses. The bill was critically evaluated

in the scholarly discussion. (See e.g., ROSTALSKI, 2020) In the lack of political consensus between
the governing parties, this initiative was ruled out with the termination of the current legislative
period (according to the discontinuity principle). A new initiative can only be started in the next
period, presumably not before 2022. As of now, legal persons can exclusively be fined with an

administrative fine under the Regulatory Offences Act. (For more details, see BOSE, 2011) Such a

sanction can be imposed against a company (or an otherwise organised business) in case of a
crime committed by an employee in breach or negligence of compliance rules or other obligations
for which the company is liable. The maximum amount that can be imposed is capped at 10

million Euros.” Alternatively, confiscation of the company’s profit can be ordered.*

Besides penal responsibility, civil servants are also the subject of a second control system based
on the public service law, which provides an additional disciplinary regime.” In 2019, the public
sector in Germany included a total number of ca. 1.8 million civil servants.”® All of them, not
only active ones but also those who are already retired, can be held accountable for their official

and private behaviour. In compliance with the detailed anti-corruption regulations as part of their

19 Sec. 73, 73c of the Penal Code.

20 Sec. 73b of the Penal Code.

2! See below, 4.2.

22 Sec. 45 of the Penal Code.

2 Sec. 30 of the Regulatory Offences Act (ROA) [Ordnungswidrigkeitengesetz).

24 Sec. 29a of the ROA: value confiscation; the net principle applies (sec. 29a para. 3 ROA).

» The Federal Act on the Disciplinary Proceedings regulates the proceedings against federal civil servants; all states
have similar laws addressing their civil servants.

26 Statistisches Bundesamt [Federal Statistical Office]

www.destatis.de/DE/Themen/Staat/Oeffentlicher-Dienst/Tabellen/beschaeftigungsbereiche.html
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core duties; acceptance of any present, reward or other advantage is explicitly prohibited.”
Disciplinary proceedings can be initiated independent of/ or in addition to, the criminal
prosecution. In the latter case, the process follows the court trial. The catalogue of disciplinary
sanctions is comprehensive; it includes reprimand, administrative fine, cut of wages or cut or loss
of pension, demotion or removal from the civil service. The latter consequence applies to any
explicitly serious breach of duty. It is mandatory upon conviction to a prison sentence of at least
one year; in the case of taking bribes, of at least six months. Removal means the loss of their
status and all related rights, including, inter alia, their pension and the privileged medical care.
On top of all this, an extra disciplinary forfeiture provision applies to civil servants: any present,
reward, or other advantage unduly received has to be surrendered to the state if penal confiscation
has not been ordered.” These rigorous sanctions, with their potentially lifelong impact, can be

considered as a greater deterrent than the “ordinary” penal corrections.

Finally, some procedural remarks. Corruption cases in the public sector are investigated and
tried by the local prosecution offices. For corruption in the business sector, the situation is
different. Most states have established specialised prosecutorial divisions and court chambers for
economic crimes, which are often centralised at one district court within their jurisdiction; their
competency includes corruption in the business sector.”” Unlike some other countries there is no
separate, autonomous agency, such as the Austrian Wirtschafts- und Korruptionsstaatsanwaltschaft
in Vienna. In principle, police and prosecution have standard investigative powers. In cases of
suspicion of bribery in the public sector and in especially serious cases of corruption in the
business sector, additional covert measures, such as telephone tapping and the requisition of
telecommunication metadata can be deployed.”” In especially serious cases of bribery in the public
sector, secret online computer search? is allowed, too. For proportionality reasons, these special
measures of investigation are reserved for specified serious crimes exclusively; their applicability is

a further indicator of the abstract seriousness rank of the related crimes.?

If necessary, the police can rely on their specialised financial investigation units, which were
established in the course of the 1990s in all federal and state police agencies. There were pioneer
efforts of using complicated inquiries into the money flows in some grand corruption cases in their
consolidation years. An investigation that has developed to become a model case for this type of
investigation was the so-called LEUNA affair. (For more details, see KILCHLING, 2001) In the

course of the privatisation of the state-owned LEUNA, a refinery and gas station company (which

had a monopoly in the former East Germany), enormous bribes were paid allegedly that could be at

¥ Sec. 42 and 47 of the Act on the Status of Civil Servants [Beamtenstatusgesetz — BeamtStG]. For exceptions, see
below, 2.2.1.

8 Sec. 42 para. 2 BeamtStG.

» Sec. 74c of the Judicature Act [Gerichtsverfassungsgesetz — GVG].

3 Sec. 100a, 100g of the Code of Criminal Procedure.

3! Sec. 100b of the Code of Criminal Procedure; critics sometimes call it online hacking by the state.

32 See above.
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least partly traced back to the sphere of the French Elf Aquitaine company. That company which
received the bid.* This case represented some close similarities to the concurrent Croatian-

Hungarian INA/MOL case. (See ROKSANDIC VIDLICKA, 2017: 117-118.) The illustration of the

suspicious financial transactions in the LEUNA-case became rather famous those times; and with

regard to its mere size the police named it “the tapestry” (wallpaper).*

Penal Provisions in Detail

As mentioned earlier, corruption is not in use as a generic term in criminal law in Germany.
Instead, several specific terms are provided for the various statutory alternatives. Terminology

further varies between the different sectors, public, business, and politics.
Corruption in the Public Sector

With regard to the public sector, two basic types of corrupt scenarios can be distinguished: 1.
benefit-driven actions by civil servants that are carried out within the legal and administrative
rules and the regular scope of expedience, and 2. actions that are carried out in breach of the legal

or administrative rules, or exceeding the individual scope of expediency.

The equivalent terms for bribery® are only used in law for the latter type. For both scenarios,
the Penal Code further provides separate sections for active and passive corruption. Further
attention should be paid to the rank order of the provisions. For both scenarios of corruption in
the public sector the passive variants — “accepting benefits” and “taking bribes” — come first, thus
implying that corrupt civil servants are seen as the prime target of the law; whilst active
corruption — “granting benefits” and “giving bribes” — are the second in line. From a mere
phenomenological perspective, the opposite order might appear more logical: giving would
precede taking. However, the given structure also reflects the legally protected value® of the
provisions, which is the integrity of the civil service and the trust of citizens in its integrity. Any
semblance of eventual venality or bias in decision-making shall be prevented. This is why actions
that may be entirely legal from an abstract perspective, both formally and substantively, can be
punishable, as soon as money or other benefits join in. Technically speaking, all these provisions

are classified as “offences of abstract endangerment™.

3 Three managers got convicted in France, not anyone in Germany. See also:
www.zeit.de/2001/28/Aus Mangel an Courage/

3 The diagram, published first by the weekly newspaper DIE ZEIT, is available online under
htep://investigativ.org/kapitel-3/3-5-1-2-2/

3 Bestechung (active corruption) and Bestechlichkeit (passive corruption, literally: “being corrupt”).
36 Rechtsgut.
¥ Abstraktes Gefiihrdungsdelikt.
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The statutory provisions on corruption in the public sector (sections 331 to 334 of the Penal
Code) represent the traditional understanding of corruption in Germany. They remained more or
less stable since coming into force with the German Penal Code in 1871.% Not only the basic
structure of the four main provisions but also their numbering remained the same over time.
Even the regular statutory penalty for bribery — 5 years maximum — has also been provided
identically from the beginning.?” Moreover, the original code already included an extra provision
on confiscation.”” The basic structure has been the following: sections 331 (passive) and 333
(active) go together, targeting the exchange of benefit, and sections 332 (passive) and 334

(active), targeting genuine bribery.

Relevant provisions at a glance:*!

Section 331: Accepting benefits

(1) Public officials, European officials or persons entrusted with special public service functions who
demand, allow themselves to be promised or accept a benefit for themselves or for a third party in
return for the discharge of a duty incur a penalty of imprisonment for a term not exceeding three years
or a fine.

(2) Judges, members of a court of the European Union or arbitrators who demand, allow themselves to
be promised or accept a benefit for themselves or a third party in return for the fact that they
performed or will in the future perform a judicial act incur a penalty of imprisonment for a term not
exceeding five years or a fine.

(3) The offence does not entail criminal liability pursuant to subsection (1) if offenders allow
themselves to be promised or accept a benefit which they did not demand and the competent
authority, within the scope of its powers, cither previously authorised the acceptance or offenders
promptly make a report to the competent authority and it authorises the acceptance.

Section 332: Taking bribes

(1) Public officials, European officials or persons entrusted with special public service functions who
demand, allow themselves to be promised or accept a benefit for themselves or for a third party in
return for the fact that they performed or will in the future perform an official act, and thereby
breached or would breach their official duties, incur a penalty of imprisonment for a term of between
six months and five years. In less serious cases, the penalty is imprisonment for a term not exceeding

three years or a fine.

% The Penal Code of the German Reich (Reichsstrafgesetzbuch) was formally re-enacted in West Germany as the
Penal Code (Strafgeserzbuch) in 1953; between 1957 and 1990, the former East Germany had its own (socialist)
codification (Penal Code of the German Democratic Republic).

3 When looking on the general developments in sentencing policies and practices in Germany since the late 19th
century, which became constantly more lenient over time, this statutory maximum of five years appears harsher today
than it was in the early years; in addition, the trend towards stricter punishments provided for bribery was further
amplified with the introduction of the provision on especially serious cases with its 10 year-limit in 1997.

%0 See the former sec. 335 of the 1871 Penal Code; see OPPENHOFF, 1873.

41 Excerpts of the relevant provisions. Unofficial English versions based on translations by BOHLANDER, 2008
(regularly amended by Ute Reusch), as provided by the Federal Ministry of Justice at www.gesetze-im-
internet.de/englisch stgb/index.html. Wording and spelling slightly adjusted by Author.
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(2) Judges, members of a court of the European Union or arbitrators who demand, allow themselves to
be promised or accept a benefit for themselves or for a third party in return for the fact that they
performed or will in the future perform a judicial act, and thereby breached or would breach their
judicial duties, incur a penalty of imprisonment for a term of between one year and 10 years. In less
serious cases, the penalty is imprisonment for a term of between six months and five years.
(3) If offenders demand, allow themselves to be promised or accept a benefit in return for a future act,
then subsections (1) and (2) already apply if they have indicated to the other person that they are willing
1. to breach their duties by performing the act or
2. to the extent that the act is within their discretion, to allow themselves to be influenced by the
benefit when exercising their discretion.
Section 333: Granting benefits
(1) Whoever offers, promises or grants a public official, a European official, a person entrusted with
special public service functions or a soldier in the Federal Armed Forces a benefit for that person or a
third party in return for the discharge of a duty incurs a penalty of imprisonment for a term not
exceeding three years or a fine.
(2) Whoever offers, promises or grants a judge, a member of a court of the European Union or an
arbitrator a benefit for that person or a third party in return for the fact that they performed or will in the
future perform a judicial act incurs a penalty of imprisonment for a term not exceeding five years or a fine.
(3) The offence does not entail criminal liability pursuant to subsection (1) if the competent authority,
within the scope of its powers, either previously authorised the recipient’s acceptance of the benefit or
authorises it upon prompt reporting by the recipient.
Section 334: Giving bribes
(1) Whoever offers, promises or grants a public official, a European official, a person entrusted with
special public service functions or a soldier in the Federal Armed Forces a benefit for that person or a
third party in return for the fact that they have performed or would in future perform an official act,
and thereby breached or would breach their official duties, incurs a penalty of imprisonment for a term
of between three months and five years. In less serious cases, the penalty is imprisonment for a term not
exceeding two years or a fine.
(2) Whoever offers, promises or grants a judge, a member of a court of the European Union or an
arbitrator a benefit for that person or a third party in return for the fact that they
1. performed a judicial act and thereby breached their judicial duties or
2. would perform a judicial act and would thereby breach their judicial duties
incurs a penalty of imprisonment for a term of between three months and five years in the cases under
no. 1, imprisonment for a term of between six months and five years in the cases under no. 2.
(3) If offenders offer, promise or grant the benefit in return for a future act, then subsections (1) and
(2) already apply if they attempt to induce others
1. to breach their duties by doing the act or
2. to the extent that the act is within their discretion, to allow themselves to be influenced by the
benefit when exercising their discretion.
Section 335: Especially serious cases of taking and giving bribes
(1) In especially serious cases
1. of an offence under

a) section 332 (1) sentence 1, also in conjunction with (3), and
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b) section 334 (1) sentence 1 and (2), in each case also in conjunction with (3),
the penalty is imprisonment for a term of between one year and 10 years and
2. of an offence under section 332 (2), also in conjunction with (3), the penalty is imprisonment for a
term of at least two years.
(2) An especially serious case within the meaning of subsection (1) typically occurs where
1. the act relates to a major benefit,
2. the offender accepts continued benefits which are demanded in return for the fact that the
offender would perform an official act in the future or
3. the offender acts on a commercial basis or as a member of a gang whose purpose is the continued

commission of such offences.

For the application of the above cited provisions, three key issues are the focus of attention. The
first one relates to the personal scope of application: Who are public officials, European officials
or persons entrusted with special public service functions? Originally, the formal status of civil
servants was a pivotal point of orientation. Meanwhile, however, the boundaries became
increasingly blurred. In principle, the terms are explicitly defined in the law,” and thus the
followings are concerned: civil servants including judges, other persons who are entrusted with
special public service functions, persons who carry out public official functions, and persons
appointed or commissioned to perform public administrative services, regardless of the
organizational form. These latter variants have gained increasing relevance due to privatisation
policies of the 1990s and 2000s. In the course of this development, some hybrid forms of
organisational bodies were created: partially privatised sectors, public-private partnerships, etc.,
which produced enormous demarcation problems. (WOLF, 2021: 25.) Case law on these issues is

also voluminous. (For details, see HECKER, 2019; HEINE — EISELE, 2019)

Even the meaning of the common term ‘civil servant’ is not always clear. In a case involving a
high ranking official of the Protestant Church administration, the courts had to decide on his/her
status, too. The issue caused dilemmas stemming from the double-faced constitutional position of
the Catholic and the Protestant Churches, as they traditionally®® have a quasi-official status as
public-law institutions, whilst providing with their own autonomous public service law, too.* In
2000 it was definitely ruled at last that,(notwithstanding the formal status of the Churches) their
administrative staff do not carry out public administrative services,” which has resulted that the

entire set of provisions on crimes committed in public office does not apply to them.

The second issue of interest is the definition and interpretation of the “undue benefit”. In
p
principle, it includes any material or immaterial advantage, through which the economic, legal or

personal situation of the beneficiary is objectively bettered without being entitled to it. (For more

42 Sec. 11 of the Penal Code.

# Regulated by the Staatskirchenrecht [State-Church Law].

“ Accordingly, their official title is “Kirchenbeamte” [civil servants of the Church].

# Higher State Court (OLG) of Diisseldorf, verdict of 16.10.2000 — 1 Ws 534/00, NJW 2001, 85.
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details and examples, see HEINE — EISELE, 2019, § 331 annot. 13 et seq.) The benefit can be

direct or indirect, personal or for someone else. The list of potentially relevant benefits is long.
Besides any direct forms of financial payments, presents and cost-free benefits, indirect variants
such as under-priced deals or discounted services can be punishable, too. Examples from case law
include reduced mortgage loan or advantageous interest rate, free lending of vehicles or
equipment for private use, use of customer loyalty programmes (frequent flyer or traveller credits)
for private use, private extension or taking a guest on business trips, etc. Only socially adequate
benefits, e.g., a cup of coffee or tea, a pencil or similar professional marketing materials, or
traditional end-of-the year donations for dustmen, postmen, newspaper delivery, etc. are
acceptable. In addition, presents that cannot be refused without violating rules of courtesy, e.g.,
handed over by a foreign delegation, are exceptions as well. (For these and more examples, HEINE

— EISELE, 2019, § 331 annot. 40.) In general, practices are rigid. A constant source for concern

are any forms of hospitality costs (meals, restaurant bills, hotel nights, holiday deals) but all
administrative bodies have explicit regulations in place which provide detailed rules, that include
strict maximum amounts, which can vary between EUR 5 and 25, depending on, for example,
administrative or government sectors, or positions.” Anything that exceeds these bagatelle limits

has to be reported to and approved by the employer.

The third and final question relates to the particular legal requirement of a wrongful
agreement. This quid pro quo element reflects the essence of the corrupt deal. While the wrongful
agreement must be objectively and subjectively explicit in cases of bribery, an implicit, “loosened”
consent is sufficient for the basic variants of granting or taking benefits. Benefit and action must
correspond in any form. . In the case of the former Federal President Wulff, the court rejected
that such a quid pro quo took place. The possibility that the invitation might have been a private
favour in return for another — past or future — private invitation could not be refuted by the

prosecutor. (For more details, see KUBICIEL, 2014)

Corruption in the Business and Healthcare Sectors

The regulation of corruption follows rather different rules in the business sector. Through the Act
to Combat Corruption® which amended the Penal Code in 1997, the new 26™ chapter on
“crimes against fair competition”, was introduced. These statutory offences were not totally new.
They were partially regulated before outside the Penal Code, in the context of the Act Against
Unfair Competition (AUC). On the one hand, its transfer into the Penal Code was a symbolic
act through which general prevention in the sector should be strengthened. On the other hand,
this formal upgrade transformed business corruption from an administrative offence into a

criminal one, so that these offences now can be prosecuted ex officio, without a criminal

“ For example, the ordinance of the state ministry of finance of Rhineland-Palatinate: www.verwaltung.personal.uni-

mainz.de/files/2020/02/Rundschreiben-Merkblatt-Bek%C3%A4mpfung-der-Korruption DE 05-2019.pdf

47 See above.
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complaint if the prosecutor determines a public interest.”® In addition, victims can formally
request the prosecution of the alleged crimes under the Code of Criminal Procedure, which is an
option that does not apply in AUC proceedings.”” In this particular context, the definition of
victims is broader than in other cases. It includes any potential competitors as well as the
employer, if the corruption was initiated or carried out by an employee in breach of internal
duties. A further peculiarity of the statutory definition of bribery in private businesses is the
explicit focus on employees and agents. The principal’s penal liability is precluded. Neither
business owners, CEOs, managing directors, etc., nor self-employed individuals running a one-
man company can be held liable under section 299 of the Penal Code. With regard to these
persons, the legislator gave priority to their economic freedom, which includes the autonomy to

take their business decisions independently. (For more details, see HEINE — EISELE, 2019, § 299

annot. 11.) In return for the lack of criminal liability, enhanced civil liability risks apply when
compliance rules and other control measures have not been sufficiently implemented. In

addition, the extended confiscation rules referred to above® apply.

At the same time, this exemption is, one of the reasons why it has always been extremely
difficult to investigate and prosecute corrupt activities in the healthcare sector. There was
dissatisfaction about the fact that the following widespread practices could hardly ever be
prosecuted: such as invited free attendance at medical congresses in luxury resorts, deals for
referring patients to designated laboratories, or monetary gratifications for the selective
prescription of specific pharmaceuticals, On the one hand, many sectors of the health system, in
particular hospitals, have been privatised in the recent decades, with the result that clinic staff has
no longer belonged to the group of public officials. On the other hand, self-employed
(free)medical doctors and staff are bound by a multitude of administrative regulations, including
the medical ‘authorizing’ law (“Approbation Gesetz”) with its disciplinary regimes, and the public

health insurance law, which presents them more as members of a regulated profession rather than

real private and business-oriented actors. (For critical remarks, see VON MAYDELL, 1996) Under
such circumstances, it couldn’t be a real surprise that, in the course of the so-called cardiac valves-
scandal of the 1990s [which was presumed to have caused a loss of ca. EUR 1.5 billion for over-

priced cardiac valves and other medical technical devices (for more details, see CLADE, 2000)]

only about 32 out of the initial number of more than 1,500 investigations resulted in a
conviction (mainly for fraud or other substitute offences). (GASSNER — KIARS, 2002: 313.)

Eventually, there was a considerable consensus that such practices should be penalised in the

future. This is why the legislator decided to introduce extra provisions on taking and giving bribes

# Sec. 301 para. 1 of the Penal Code.
# So-called prosecution enforcement procedure [Klageerzwingungsverfahren) according to sec. 172 of the Code of
Criminal Procedure; upon an individual complaint, the Higher State Court can overrule a prosecutorial case

dismissal and order the prosecutor to re-open the case and file a charge.
50 See above 2.1.
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in the healthcare sector.” The provision now targets all persons in a (formal®?) medical profession,

independent of their occupational status.

Besides the conceptual differences mentioned, the legal terms and the technicalities of the
provisions on business and healthcare corruption are, in principle, the same as for corruption in the
public sector. However, the standards of social adequacy are different. Usual practices of business
life, such as, quantity discounts, presents, lunch or dinner invitations (including get-togethers
without a concrete ground for the purpose of so-called general “climate care”, which is prohibited
in the public sector), are accepted. For the latter, additional criteria, such as their position in the
company (management level versus lower departmental staff) or the appropriate lifestyle has to be
considered, too, when it comes to the question of whether a pizzeria or golf club might be

appropriate for a dinner invitation. (For more details, see HEINE — EISELE, 2019, § 299 annot. 35.)

Relevant provisions at a glance:*

Section 299: Taking and giving bribes in commercial practice

(1) Whoever, in commercial practice in the capacity as an employee or agent of a business,
1. demands, allows themselves to be promised or accepts a benefit for themselves or a third party in
return for giving an unfair preference to another in the competitive purchase of goods or services in
Germany or abroad or
2. without the permission of the business demands, allows themselves to be promised or accepts a
benefit for themselves or a third party in return for performing or refraining from performing an act
in the competitive purchase of goods or services, thereby breaching the duty incumbent on them
towards the business,

incurs a penalty of imprisonment for a term not exceeding three years or a fine.

(2) Whoever, in commercial practice,
1. offers, promises or grants a benefit to an employee or agent of a business or a third party in
return for giving that person or another an unfair preference in the competitive purchase of goods
or services in Germany or abroad or
2. without the permission of the business offers, promises or grants an employee or agent of a
business or a third party a benefit in return for performing or refraining from performing an act in
the competitive purchase of goods or services, and thereby breaches the duty incumbent on them in
relation to the business,

incurs the same penalty.

5! Sec. 299a and 299b of the Penal Code, introduced by the Act to Combat Corruption in the Health Sector of
30.05.2016, BGBLI. I, 1254.

52 All professions that need a state-regulated education; these include not only medical doctors, dentists, veterinarians,
etc., but also paramedics, midwives, psychotherapists, medical-laboratory assistants, masseurs, nurses, and many more.

53 See above.
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Section 299a: Taking bribes in the healthcare sector
Whoever, as a member of a healing profession which requires state-regulated training to exercise the
profession or to use the professional title demands, allows themselves to be promised or accepts a
benefit for themselves or another in connection with the exercise of their profession in return for
1. prescribing medication, remedies or health aids or medical devices,
2. procuring medication or health aids or medical devices which are designed for direct use by the
member of the profession or one of their professional assistants or
3. supplying patients or samples and diagnostic data,
and thereby provides an unfair competitive advantage to another in Germany or abroad, incurs a
penalty of imprisonment for a term not exceeding three years or a fine.
Section 299b: Giving bribes in the healthcare sector
Whoever offers, promises or grants a benefit to a member of a healing profession within the meaning of
section 299a or to a third party in connection with their professional activities in return for
1. prescribing medication, remedies or health aids or medical devices,
2. procuring medication or health aids or medical devices which are designed for direct application
by the member of the healing profession or one of their professional assistants or
3. supplying patients or samples and diagnostic data,
and thereby provides an unfair competitive advantage to that person or another in Germany or abroad,
incurs a penalty of imprisonment for a term not exceeding three years or a fine.
Section 300: Especially serious cases of taking and giving bribes in commercial practice and the healthcare
sector
In especially serious cases, an offence under sections 299, 299a and 299b incurs a penalty of
imprisonment for a term of between three months and five years. An especially serious case typically
occurs where
1. the offence relates to a major benefit or
2. the offender acts on a commercial basis or as a member of a gang whose purpose is the continued

commission of such offences.

As mentioned earlier, the business crime sections in prosecution and the judiciary have developed
an additional sharp weapon that is applied in a variety of cases of irregular or improper business
activities. The instrument used for this purpose is the statutory provision on embezzlement
(breach of trust*®). Besides its originally narrow scope of application, i.e., the breach of fiduciary
duties of a bookkeeper, it is meanwhile used as a kind of “all-purpose weapon” (SEIER, 2004) that
may also be of help for prosecuting corrupt or seemingly corrupt activities in business life that
cannot be subsumed under the relevant provisions on business corruption. Technically speaking,
it is not a real functional equivalent, but a fallback provision of high practical relevance, applied
to target any kind of impure business action which cannot be subsumed under one of the explicit
economic crime statutes. From a prosecutorial point of view, this path even has an additional
punitive advantage: the possible penalty that can be requested is higher than the one for bribery

in the business sector.>

54 Untreue, sec. 266 of the Penal Code.
% The statutory maximum in sec. 266 is five years, as compared to the three years maximum provided in sec. 299.
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Legally, any deviation from internal compliance rules may cause financial risks for a company.
Following this logic, not only obvious bribery and related preparatory “steps”, such as the
administration of black money accounts, have led to embezzlement charges and convictions, but
also manifold scenarios of presumably irregular or immoral business activities such as excessive
manager income (premiums, gratifications, gratuities, so-called signing or joining bonuses),
overpaying®® or extra-tariff remuneration of staff, voluntary allowances for staff, undercharged
billing, payment of overcharged prices, irregular expenditure of research funds, covert donations
to political parties, sponsoring, pharma marketing, so-called pleasure trips, reimbursement of
occupation-related monetary sanctions or legal charges, purchase of expensive works of art for
decorating the executive floor of company headquarters, and even economically risky deals, too.

(For a collection of these and many more examples, see PERRON, 2019, § 266 annot. 19a/b.)

From a criminological point of view, this prosecution practice has the statistical side-effect that
such variants of corrupt or quasi-corrupt business activities, when tried as embezzlement, are not
registered as business corruption.”” A while ago, the Federal Constitutional Court intervened in
order to at least carefully cushion this excessive application practice (for a critical review, see
SEIER, 2004) by ruling that punishability for embezzlement requires incontrovertible evidence of
concrete material damage or at least a real risk of such damage. The court further felt a need to
remind the criminal courts of the in dubio pro reo principle by explicitly emphasising that, in the

absence of such evidence, a defendant has to be acquitted.’®

Notwithstanding this alert by the highest judicial instance, this omnibus provision is still
considered to be a quite effective weapon in prosecution practice against irregularities or allegedly
improper — rather than truly criminal — wrongdoings in the business sector, thereby also targeting
individuals (sometimes) in an undeserved manner. Under the current strict commercial anti-
corruption regimes, any employee who becomes involved in corrupt activities for the advantage of
his or her company risks being prosecuted for embezzlement as it is more than unlikely that the
management, supported by their powerful legal department, would concede responsibility for any
profit unduly taken out of it. They can enjoy the commercial fruits while at the same time their
employee, as the weakest link in the chain, risks going into prison.

Such a case will be presented later.

°¢ In a recent criminal case, four Volkswagen managers were tried for having overpaid the head of the workers council
(Betriebsraz) and some of his colleagues, who, according to an explicit legal regulation of the so-called VW Act are
strongly represented on Volkswagen’s supervisory board. With reference to the parity status of workers at the
company, their representatives were paid similar allowancies to those of management representatives. In the end, the

court explicitly rejected the punishability of this practice; all defendants were acquitted. Braunschweig District Court,
verdict of 28.09.2021 — 16 KLs 85/19. For more details on this case, see:
www.handelsblatt.com/english/companies/bernd-osterloh-how-much-is-too-much/23569666.htm1?ticket=ST-

570686-aKXATtepGNRT]7iWKOrM-ap3; www.nytimes.com/2017/05/12/business/vw-expenses-fraud.html
57 See also below, 4.1.

58 BVerfG, ruling of 23.06.2010 — 2 BvR 491/09, 2 BvR 105/09, 2 BvR 2559/08, BVerfGE 126, 170.

64



Section 266: Embezzlement

(1) Whoever abuses the power conferred on them by law, by commission of an authority or legal
transaction to dispose of the assets of another or to make binding agreements for another, or whoever
breaches their duty to safeguard the pecuniary interests of another which are incumbent upon them by
reason of law, by commission of an authority, legal transaction or fiduciary relationship, and thereby
adversely affects the person for whose pecuniary interests they were responsible, incurs a penalty of

imprisonment for a term not exceeding five years or a fine.
Political Corruption

Political corruption is an area which is treated with particular carefulness by the German
legislator. The reasons are manifold; one of the main reasons for the hesitance towards
introducing strict(er) penal control in the political arena is a traditional attitude, according to

which lobbying is, at least in principle, considered to be a legitimate and welcome form of

participation in the pluralistic democratic process. (WOLF, 2021: 22.) Recently, the so-called
Azerbaijan connection was widely discussed; several parliamentarians are suspected of having
received financial benefits by President Aliyev and his family in return for friendly lobbying
within the Council of Europe’s organs.”” Legally speaking, neither consensus nor a realistic
concept for defining the dividing line between legitimate lobbying on the one hand, and
criminally relevant influencing of the political decision-making process on the other hand, has
been attained. While Germany is party to the relevant UN and OECD Conventions, the country
has not (yet) ratified the Council of Europe Convention because it has a wide approach to the
corruption of parliamentarians. Besides the traditional provision on buying or selling votes
(section 108b), which addresses citizens as voters in general elections and has never played a
significant role in Germany, a new provision on elected officials taking and giving bribes (section
108¢), was introduced in 1994. Three years later, it was revised by the 1997 Act to Combat
Corruption® in order to bring it into accordance with international standards (as far as they are
binding for Germany). On account of the clear critical positions in expert reports, namely by

GRECO and the European Commission (for more details, see HOVEN — KUBICIEL, 2014), the

provision was further amended in 2014.%!
Relevant provisions at a glance:

Section 108b: Bribing voters

(1) Whoever offers, promises or grants another gifts or other benefits in exchange for not voting or for
voting in a particular manner incurs a penalty of imprisonment for a term not exceeding five years or a fine.
(2) Whoever demands, allows themselves to be promised or accepts gifts or other benefits in exchange

for not voting or voting in a particular manner incurs the same penalty.

59 See www.esiweb.org/proposals/caviar-diplomacy

0 See above.

61 48 Penal Code Amendment Act of 23.04.2014, BGBI. I, 410.
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Section 108e: Taking of bribes by or giving of bribes to elected officials
(1) Whoever, in the capacity as a Member of the Bundestag or as a member of one of the Linder
parliaments, demands, allows themselves to be promised or accepts an undue advantage for themselves
or a third party in return for performing or refraining from performing an act, upon request or
instruction, in the exercise of their mandate incurs a penalty of imprisonment for a term not exceeding
five years or a fine.
(2) Whoever offers, promises or grants to a Member of the Bundestag or a member of one of the Linder
parliaments an undue advantage for the member themselves or a third party in return for that member
performing or refraining from performing an act, upon request or instruction in the exercise of their
mandate, incurs the same penalty.
(3) Members of

1. a local administrative body,

2. a body of an administrative unit established for a subarea of a Land or a local authority and

elected in direct and general elections,

3. the Federal Convention,

4. the European Parliament,

5. a parliamentary assembly of an international organisation and

6. a legislative body of a foreign state
are considered equal to the members referred to in subsections (1) and (2).
(4) An undue advantage is in particular not deemed to exist if the acceptance of the advantage is in
accordance with the relevant provisions relating to the member’s legal status. The following are not
considered as undue advantage:

1. a political mandate or a political function or

2. a donation which is permissible under the Political Parties Act or other relevant legislation.
(5) In addition to a sentence of imprisonment of at least six months, the court may order the loss of the

ability to be elected in public elections and to vote on public matters.

A specificity of section 108e is the requirement of a “twofold qualified” wrongful agreement.
First, the general quid pro quo requirement of corruption, i.e., the complementariness between
the benefit and the action, has to be met. In addition, a particular, second condition applies: the
parliamentarian has to act upon a request or instruction. This element reflects the legally
protected value of the provision, i.e., the free parliamentary mandate which enjoys strong

constitutional protection. (ESER, 2019, § 108e annot. 2.) This high legal weight of the individual

autonomy of elected officials makes prosecution difficult. In particular, the double wrongfulness
standard implies that ex post gratifications are not punishable. Nor are donations to political
parties, as long as they are in accordance with the administrative transparency rules set forth in
the Political Parties Act (see above section 108e para 4 of the Penal Code, which defines due
advantages). In light of these specific exemptions with regard to these two of the most common
variants of political corruption, critical scholars as well as NGOs argue that the current version of
section 108e of the Penal Code is still not sufficient to comply with the relevant international

standards. (HOVEN — KUBICIEL, 2014)
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Measuring corruption

Corruption is a clandestine crime so the measurement of its prevalence is challenging. In addition
to the official numbers shown in the regular crime statistics, empirical research methods such as,
enquiries with experts and population surveys are helpful tools for assessing the spread of the
phenomenon in a country. International comparisons can provide further insight. However, any
of the available instruments can only provide an approximation of the real extent. (For more

details, see SAMPFORD, 2007)

International surveys

There are a variety of international surveys, conducted by non-governmental organisations as well
as official agencies, which provide empirical and comparative data with a specific focus on

corruption. Germany is one of the countries covered by these instruments.

The most well-known barometer, which is also most often quoted in the political arena and in
the media, is Transparency International’s Global Corruption Perception Index. In recent years,
Germany ranks among the top ten low-corruption countries. According to the revised scoring
system introduced in 2012, the scores received in previous years were 81 and 80, respectively. For
more details, see 7able 1. The rate of the two top-ranked countries — New Zealand and Denmark
— is 88. The overall rank amongst the 180 countries surveyed for the 9-year period since the
redesign of the scoring system is 9th, with a slow upward trend. According to the previous
ranking system Germany’s scores ranged around 8 (2009, 2011), sometimes moderately lower
(7.9 in 2008 and 2010, 7.6 in 2000), sometimes a little above (8.14 in 1995, 8.2 in 2005).

Table 1: Germany in the Global Corruption Perception Index

2020 2019 2018 2017 2016 2015 2014 2013 2012
Score 80 80 80 81 81 81 79 78 79
Rank 9 9 11 12 10 11 12 12 13

Source: www.transparency.org/en/cpi/2020/table/nzl

The results of the surveys conducted for the EU’s Eurobarometer® provide a rather diverse
picture. When asked for their general opinion on the level of corruption in the country, 53% of
German respondents considered it to be widespread; which is less than the EU-28 average of
71%. Whilst, 35 percent even said it has increased (EU-28: 43%). However, when asked whether
they are personally affected by corruption in their daily life, only 9% agreed, as compared to 26%

for the EU-28. Amongst the various administrative sectors, police and the justice authorities

62 Unless otherwise indicated, all numbers are taken from the most recent Special Eurobarometer 502, based on
interviews conducted in December 2019: https://europa.eu/eurobarometer/surveys/detail/2247
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receive the highest levels of trust, at 69% and 32%, respectively. Both figures are significantly above
the EU average. The lowest trust scores are assigned to EU institutions and politicians, at 2% and
5%, respectively. In Transparency International’s Global Corruption Barometer, the domestic

police and judges receive an even better rating: only three percent consider them to be corrupt.®®

Even more nuanced are the answers to whether the respondents have personally experienced or
witnessed any case of corruption: only two percent said yes, 97% gave a negative reply. The
picture is quite similar with special regard to business-related corruption: the question whether
someone has asked or expected the respondent (or colleagues at work) to provide a gift, favour, or
extra money in return for a service or a permit was affirmed by only one percent of all.* In
Transparency International’s Global Corruption Barometer, the findings are quite similar: three
percent of public service users in Germany reported that they had paid a bribe to get a service

performed in the previous 12 months.

Besides the principal shortcomings of opinion polls on complex crime phenomena such as, in
particular corruption or fraud, in relation to which popular and legal definitions are often not
congruent , ® these findings reflect a particular methodological problem that is well-known in
survey-based research. In the area of victimological research, it is widely discussed as the crime-
perception paradox: quite often the perceived extent of crime has no correlation with its real
extent; moreover, the lower the crime rate in a given country, the higher is the perceived —

imaginary — extent. (For more details, see HUMMELSHEIM et al. 2011; VISSER et al. 2013) The

most plausible explanation for these phenomena is that the perceptions asked about are fuelled by
the media reception, in which all sorts of allegedly corrupt behaviour in business and politics are
amongst the favourite topics. Against this background, the methodology employed by
Transparency International’s corruption perception index, which is based on interviews with

informed country experts and business people®® may appear more reliable than population polls.

Corruption in police statistics

A more fact-related impression can be drawn from official statistics recorded by domestic public
agencies. The first instance which comes to generate a more precise picture of the real spread of
crime in a country is police. Their statistics disclose all cases that came to the attention of police,

either as a result of their own control activities, or through the input of citizens” reports. What

% Transparency International, Global Corruption Barometer European Union 2021:

hteps://images.transparencycdn.org/images/TT GCB EU 2021 web 2021-06-14-151758.pdf

64 Flash Eurobarometer 482: Business and corruption, interviews conducted September-October 2019:
hteps://europa.cu/eurobarometer/surveys/detail/2248

 This might be one of the reasons that corruption is not covered by the European Victimization Survey. See
European Union Agency for Fundamental Rights, Crime, Safety, and Victims’ Rights (Fundamental Rights Survey
2021): https://fra.europa.eu/sites/default/files/fra uploads/fra-2021-crime-safety-victims-rights en.pdf.

6 More info on methodology at www.transparency.org/en/cpi/2020/index/nzl.

68



cannot be recorded under such circumstances is the dark field, which significantly varies in extent
depending of the type of crime in estion. The fact that corruption belongs to the category of
transaction crime that is regularly carried out in hiding, by actors who all risk prosecution as
potential co-perpetrators, and in the absence of (direct) victims, leads, on the one hand, to the
assumption that the records are too low. On the other hand, one has to take into consideration
that the number of cases shown in the police statistics — at least in Germany — are unfiltered, as
they also count cases of mere suspicion which will never be prosecuted. Therefore, the annual
situation report on corruption® cannot provide an accurate account of the situation. Irrespective
of these shortcomings, the police statistics are informative, as they provide more descriptive
details of the corruption environment than court statistics, with their particular focus on

procedural and outcome-related facts.

The total number of cases investigated by police in Germany in 2019 was 5,428. In relation to
the total number of 5,436,401 concluded cases®® this is a share of 0.1%. This latest number was
moderately lower than the 5-year average of 5,854 annual corruption-related investigations.
These cases involved a total number of 2,539 suspects, 1,423 of them for active corruption (56%,
so-called “givers”) and 1,126 for passive corruption (44%). There were 729 cases related to
corruption in the commercial sector (5-year average: 1,305) and 281 to the healthcare sector (first
introduced in May 2016: 14 cases, 126 in 2017 and 69 in 2018).

Half of those suspected of passive corruption (49.9%) were public administration staff, 39.3%
related to the commercial sector, 9% to prosecution offices and 1.5% to politics. The total share
of public officials amongst the suspects of passive corruption was 67%, which is lower than the 5-

year average of 71%.

Particularly interesting is also the list of alleged benefits which reflect rather well the most
common type of corruption scandals that regularly pop up in the media: in 75% of all cases, free
admission granted to events was the cause of a police investigation. This has also been one of the
most intensively discussed scenarios in the scholarly debates around corruption. One particularly
prominent case will be presented later on.®” All other types of benefits play only a minor role: cash
or monetary payments — commonly seen as one of the major triggers and motivators of corrupt
conduct — was involved in no more than 11.6% of the cases,” followed by other financial benefits
(5.6%), material awards (5.5%), free food/drink (0.5%), free work services (0.4%), and free travel
(0.3%). The total value of all benefits was EUR 52 million, which also remained below the 5-year
average of EUR 63 million.

¢ Unless indicated differently, all police figures taken from Bundeskriminalamt [Federal Police Office], Bundesiage-
bild Korruption [situation report corruption] 2019.

8 Bundeskriminalamt [Federal Police Office], Polizeiliche Kriminalstatistik [crime statistics] 2019, Vol. 1, table 2.2.1.
% See below, 4.3.

7% In previous years the share of monetary payments was higher, ranging between some 33-36% (2013, 2015, 2016),
62% (2018), and 77% (2017), respectively. Bundeskriminalamt [Federal Police Office], Bundeslagebild Korruption
[situation reports corruption] of the related years.
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As regards active corruption, in 69.8% of all cases the alleged requests were business-related; only
23.5% involved private interests and 6.7% could not be identified clearly. Business sectors involved
include, in first rank, the service industry (33.1%), followed by the automobile sector (14.7%),
construction (12.6%), sales of military goods (5.6%), pharmaceuticals (4.6%), real estate (1.4%),
insurance & finance (1.0%), logistics (0.8%), chemicals (0.5%), and nursing (0.4%).

The expected or requested advantages (services) in exchange for the promised or rendered
benefits were manifold. Most often, the givers wanted to receive administrative permission
(42.1%), followed by those who intended to get a work/project contract (25.5%). The next
categories included those, who tried to get advantage in criminal (8.6%) or administrative offence
procedures (1.4%), advantage in procurement or competition procedures (6.0%), disclosure of
internal information (3.8%), issuing residence permits (2.9%), reduction of public fees (0.8%),
and fake invoices (0.6%); whilst in 8.2% of the cases a specific demand could not be the
identified. Corrupt interference in criminal procedures can be further specified. They include
attempts to avoid penal consequences, in particular the withdrawal of the driver’s license and
influencing witnesses, as well as activities targeting prison staff in order to ‘convince’ them to
smuggle in drugs or mobile telephones. The value of these advantages cannot be quantified in

financial terms.

Overall, finally, investigations in corruption cases have a high clearance rate of about 80

percent, which is significantly above the average.”

Corruption in court statistics

A rather distinct picture comes to the fore in the judicial case statistics. These represent the
number of cases which were finally found punishable by final and binding judicial verdict. From
2015 to 2019, the annual number of convictions varied slightly, with a minimum of 187 in 2018
and a maximum of 249 in 2019 (see 7able 2). There is no constant upward or downward trend;
lows and highs fluctuate unsteadily. In relation to the total number of convictions, however,
which is also unstable, the proportion has been constant over the years, at 0.03 percent. Within
the different categories of corruption, some particular patterns can be identified. First of all, the
vast majority of cases related to corruption can be found in the public sector while business
corruption is not only lower but is also in decline: in 2015, the latter amounted to 27.5% of all
corruption cases, in 2019 only 15%. In addition, one single case of political corruption was

registered in 2016. Public sector corruption varies slightly in case numbers, with a maximum of

7! Aggregate value for crimes against fair competition, corruption and malpractice; the overall clearance rate for all
crimes is 57.5%; see Bundeskriminalamt [Federal Police Office], Polizeiliche Kriminalstatistik [crime statistics] 2019,
Vol. 1, tab. 2.2.1.
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210 in 2019. Within the different variants of corruption in the public sector, there is an obvious

preponderance of active bribery; at160 out of the 210 entries for 2019.

Table 2: Convictions in cases of corruption in the public and the private sectors,
in relation to the total number of convictions (2015-2019)°

2015 2016 2017 2018 2019

Total convictions 739,487 737,873 716,044 712,338 728,868
PUBLIC SECTOR
Accepting benefits 10 5 6 4 7
Granting benefits 15 19 28 19 10
Taking bribes 11 13 18 15 19
Giving bribes 119 86 126 116 160
Especially serious cases of bribery 16 18 22 12 14
Sub-total corruption public sector 171 141 200 166 210
PRIVATE SECTOR
Taking or giving bribes in commercial practice 39 17 13 14 20
Especially serious cases of commercial bribery 26 35 18 7 19
Taking or giving bribes in the healthcare
sector™** - 0 0 0 0
Especially serious cases of bribery in the
hezlthcar}; sector** E N 0 0 0 0
Sub-total corruption private sector 65 52 31 21 39
POLITICAL SECTOR
Taking of bribes by or giving of bribes to
electef officials TR 0 ! 0 0 0
Total corruption N 236 194 231 187 249

% 0.03 0.03 0.03 0.03 0.03

" All numbers are person-related. Source: Sttistisches Bundesamt [Federal
Statistical Office], Strafverfolgung [penal convictions] 2015-2019, table 2.1;
" Statutory offences introduced in May 2016.

A further pattern is striking: active corruption cases (“giving bribes”: 160) are much more
frequent than passive corruption (“taking bribes”: 19) in the public sector. This ratio between the
two — phenomenologically intertwined — categories is more or less stable, except for 2016, when a
significantly lower number of active bribers were convicted. This is interesting because active and
passive should, at least in theory, go hand in hand. There is only one plausible explanation for
this obvious imbalance: it represents unsuccessful efforts. Under the statutory circumstances of
this particular type of crime, which is characterised by its early (“forefield”) punishability, a mere
offer once articulated’”” — which, according to the general fact-assessment (subsumption) rules,
would typically constitute only the attempt of a crime — is sufficient for determining full
completion of the offence. (Subsequent reaction by the recipient of such offer is irrelevant; see

HEINE — EISELE, 2019, § 333 annot. 13.) The uneven distribution of convictions clearly indicates

72 The official rubric of the offence (“giving bribes”) is misleading because “offering” is a sufficient statutory element;

look at the text of sec. 334 of the Penal Code.
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that, in most situations, such offers are rejected by the officials approached, and are reported,
otherwise they wouldn’t have come to the attention of the police. Considering the total number of
ca. 1.8 million civil servants employed in the same year,”? this indicates that resistance in the public
sector seems to be extremely strong. When looking again at the 2019 cases, it can be assumed that
only 0.001 percent became in fact involved in a criminally relevant corrupt arrangement. The

numbers further imply that it is quite risky in Germany even to articulate an approach of this sort.

The picture is more balanced between active and passive cases when looking at the basic
alternative of granting and accepting benefits. The gap between active and passive cases is much
smaller, while the overall prevalence of this offence type is extremely low (8.1 percent of all those

convicted of public corruption in 2019).

Private sector corruption is even less prevalent in Germany than corruption in the public
sector. This is particularly true for the healthcare sector: in clear contrast to the fuss about that
issue in the media and the great attention in the academic discussion which preceded its explicit
criminalisation, so far no such case brought a conviction since this offence was introduced in
2016; and only one defendant was tried but acquitted.”* In direct comparison to classic
corruption in the public sector, the relation of private business corruption even decreased from
ca. 1:4 in 2015 to ca. 1:6 in 2019. Within the latter sector there is, however, another interesting
finding. The relative importance of especially serious cases recorded is higher in private than in
public corruption cases:, about 50 percent (as compared to 6.7% percent). This indicates that the
“price”, i.e., the value of the benefits exchanged between private business partners,” is higher than
in the public sector. As the police reports summarised above have shown, concert and soccer
match tickets or restaurant invitation affairs seem to be typical scenarios in which civil servants

are involved while big money cases are primarily to be found among business-related cases.

How can this obvious discrepancy between the initial case load at police stage (n = 5,428 in
2019) and the judicial cases (n = 340 tried, n = 249 convicted; see 7able 3) be explained?
According to the general case adjudication practice at the prosecutorial level, about 8.5 percent of
the cases are charged and 11.1 % are terminated by penal order (without a formal trial”®);
together these two alternatives sum to 19.6%. Based on this overall prosecution practice, one
might expect a quantity of some 1,060 corruption trials, i.e., three times as many as in reality.
This obvious gap indicates that more cases than in other areas of crime are already filtered out at

the investigation level, either because of their criminal irrelevance (they were legal activities), or in

73 See above.

74 Statistisches Bundesamt [Federal Statistical Office], Strafverfolgung [penal convictions] 2017, table 2.1.

7> See above, sec. 300 no. 1 of the Penal Code.

76 A prosecutorial penal order can replace drawing up an elaborate bill of indictment; the court can issue the penalty
immediately, without a hearing. If the perpetrator abstains from lodging an appeal, this form of punishment is a full

equivalent to an orally pronounced conviction with all its regular consequences.
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the absence of sufficient evidence or due to their petty nature.”” This does, however, not mean
that the criteria applied for the decision for or against indictment would be explicitly strict or
even stricter than in other areas of crime. On the contrary, the statistics on the case disposition by
the courts indicate a consistent prosecution practice in cases in which the probability of a later
conviction is not guaranteed as well. This conclusion can be drawn from the fact that the judicial

diversion rate as well as the acquittal rate is higher here than on average.

Table 3: Case disposition by the courts (2019)°

Tried Convicted Dismissed Acquitted
N N % N % N %

PUBLIC SECTOR
Accepting benefits 26 7 26.9 16 61.5 3 11.5
Granting benefits 13 10 76.9 3 23.1 0 0.0
Taking bribes 39 19 48.7 19 48.7 1 2.6
Giving bribes 184 160 87.0 20 10.8 4 2.2
Especially serious cases of bribery 18 14 77.8 4 22.2 0 0.0
Sub-total corruption public sector 280 210 75.0 62 22.1 8 2.9
PRIVATE SECTOR
Tak1r'1g or giving bribes in commercial - o 504 i 35.1 4 10.8
practice
Especially serious cases of commercial bribery 23 19 82.6 4 17.4 0 0.0
Taking or giving bribes in the healthcare
sector - - - - - - -
Especially serious cases of bribery in the
healthcare sector - - - - - - -
Sub-total corruption private sector 60 39 65.0 17 28.3 4 6.7
Total corruption 340 249 73.2 79 23.2 12 3.5
All trials 81.7 12.8 29

" All numbers are person-related. Source: Statistisches Bundesamt [Federal
Statistical Office], Strafverfolgung [penal convictions] 2019, tables 2.1
and 2.2.

The figures presented in 7able 3 show further noteworthy details. In almost all variants of
corruption, the conviction rate is significantly lower than the average of 81.7% for all court cases
— with one exception, i.e. giving bribes in the public sector. In this sub-category (which includes,
as explained earlier, many uncompleted cases) the conviction rate is significantly higher, i.e.,
87%, while it is approximately half as large for the passive variant (taking bribes: 48.7%) and
even lower for accepting benefits (26.9%). Inverse findings can be seen when looking at the
acquittal rate which is traditionally very low in Germany: on average only 2.9% of all defendants
are acquitted by the courts, but 3.5% of those accused for corruption in total, and 6.7% charged

for corruption in the private sector. The highest rates can be found in regard to accepting benefits

77 Petty crimes are often dismissed. The general prosecutorial diversion rate is 28%; see above, footnote 6. More
detailed, offence-related statistics are not available. It can be assumed that the number is higher in corruption cases.
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(11.5%) and bribery in the commercial sector (10.8%), i.e., three up to four times more often
than on average. And finally, no less interesting, the look on the judicial dismissal rates. While
12.8% of all court trials come to such a diversionary end, nearly twice as many corruption trials
are dismissed (22.1% and 23.2%, respectively). For almost all of the sub-categories, significantly
higher diversion rates can be identified, with only 2 exceptions: especially serious cases of
commercial bribery, and — once again — giving bribes in the public sector. Such dismissed cases
are typically not completely unsubstantiated, but in the eyes of the judges minor either in terms
of substance or in terms of guilt. The case of the former Federal President Wulff introduced
earlier’® can stand for the type of cases disposed of in such a way. It can be assumed that a
considerable number of the dismissed cases would have ended in an acquittal had the defendants

refused approval on the diversionary ending of their trial, as Mr. Wulff has done.

Table 4: Main Penalties imposed on convicted offenders (2019)"

Fine Imprisonment ...of these:
total... with probation

N % N % N %
PUBLIC SECTOR
Accepting benefits 5 71.4 2 28.6 2 100.0
Granting benefits 9 90.0 1 10.0 1 100.0
Taking bribes 4 21.1 15 78.9 11 73.3
Giving bribes 121 77.1 36 22.9 30 83.3
Especially serious cases of bribery 0 0.0 14 100.0 11 78.6
Sub-total corruption public sector 139 67.1 68 32.9 55 80.9
PRIVATE SECTOR
Taking or giving bribes in commercial 13 65.0 7 35.0 6 85.7
practice
Especially serious cases of commercial bribery 9 47.4 10 52.6 9 90.0
Taking or giving bribes in the healthcare
sector B B B B B B
Especially serious cases of bribery in the
healthcare sector B B B - - -
Sub-total corruption private sector 22 56.4 17 43.6 15 88.2
Total corruption 161 64.6 85 34.1 70 82.4
All convictions 84.7 15.3 68.8

" All numbers are person-related. Imprisonment and fines can be combined.
N = 246. The difference to the total number of convicts shown in 7able 3 (N =
249) can be explained by other (extraordinary) sanctions. Source: Statistisches
Bundesamr [Federal Statistical Office], Strafverfologung [penal convictions] 2019,
table 2.3.

The full and final picture can be gained when looking at the specific penalties imposed by the
courts in those cases that came to conviction (see 7able 4). The sentencing outcome deviates from

the average pattern again. Whereas in general 84.7% of all of those convicted in Germany receive

78 See above, 1.
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a monetary fine, and 15.3% a prison sentence, twice as many of those found guilty for corruption
are sentenced to imprisonment, 32.9% in the public sector and even 43.6% of those guilty of
private sector corruption, or 34.1% on average. Accordingly, the incidence of fines is significantly
lower — however, with one exception, those found guilty of giving bribes. The fact that three
quarters of them get off lightly is a final indicator for the earlier presumption that most of these
cases are uncompleted attempts (unsuccessful offers), for which the penalties are regularly
reduced. Opposite sentencing practices apply to civil servants who have in fact taken a bribe:
78.9% of them receive a prison sentence, i.e., five times as many than on average. And this

happened in 100% of especially serious cases of bribery in the public sector.

The findings are even more interesting when looking exclusively at immediate prison
sentences””. In all sub-categories, the probation rate is higher than on average. Whereas on
average ca. 5 percent of all those found guilty and convicted receive an unconditional prison
sentence and immediately go to prison, the related percentage is more or less the same in cases of
private corruption (5.2%°%°) — but significantly higher when it comes to convictions for public
sector corruption. The variation is moderate from the average perspective (6.3% of unconditional
prison sentences for all convicts of public sector corruption), but 21.2% of those guilty of taking
bribes, or 21.4% in especially serious cases, receive such a sentence — these are slightly more than
four times as great a proportion as the average rate for all criminals in Germany. No immediate
prison sentence was imposed in cases of the basic crime (accepting/granting benefits), but a
considerable proportion of those in qualified cases (taking/giving bribes and especially serious

cases of bribery) were jailed, with a clear distinction between active and passive cases.

At the very end of the proceedings, 15 out of the total number of 340 defendants tried for one
of the sub-categories of corruption in 2019 were actually sent to prison, four of them for private
sector corruption, while 161 were punished with a fine. This is, in dry numbers, the core of
criminally relevant corruption in a calendar year. Overall, corruption cases comprise no more
than 0.03 percent of all convictions.®! All the figures presented in this chapter are indicators of
the low prevalence and the relatively minor character of (registered) corruption, in particular in
the public sector. The low conviction rate as well as the high diversion and probation rates that

we can find in the conviction statistics for this sector altogether underline this assumption.

7 Only a minority of probationers will be sent to prison later, either because of the commission of a new crime or
because of non-compliance with conditions or probation orders. They cannot be traced back in the statistics.

8 Calculated as the percentage of those without probation versus the number of those convicted in each sub-category
as shown in Table 3.

81N = 728,868, see Table 2.
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Corruption and the local context — Corruption profile in practice

The Siemens/ENEL case

In contrast to the overall character of corruption in Germany, grand corruption cases are unveiled
from time to time, but they are quite rare, at least in absolute numbers. Some high-profile cases
were investigated in the early 2000s in the context of the Siemens corruption affairs, which also
raised international interest, in Europe as well as in the USA. One of these cases is particularly
interesting because it demonstrates the problems of consistent prosecution of corruption in

Germany.

The main facts of the case were as follows: two managers of the Siemens power plant
division®* were accused of bribing managers of the ENEL energy company in Italy. In
exchange for a pay-off of ca. EUR 5 million, Siemens earned the contract on refurbishing a
hydro-electric plant in Italy, i.e., equipping the powerhouse with new turbines, plus future
maintenance services; the value of the contract was EUR 338.1 million, the net profit before
tax was some EUR 103.8 million. At first instance, at the Darmstadt regional court, the
defendants were convicted of giving bribes in commercial practice. One of them as the main
actor was sentenced to two years of imprisonment, whilst his colleague got a prison sentence
of 9 months for aiding and abetting. In addition, the court ordered value confiscation of
EUR 38 million from Siemens as the direct profiteer of the offence. All parties, including
Siemens, appealed, and the final outcome delivered by the Federal Court of Appeals® was

remarkable; it quashed the prior verdict, thus accepting Siemens’ main arguments.
q p pting g

Two aspects are of particular interest in our context. First, the senate denied the classification of
the subject-matter as corruption. This divergent interpretation was justified by the fact that,
according to the internal compliance rules of Siemens, such pay-offs were not allowed. Instead,
the senate applied the above-mentioned catch-all offence for impure business action,
embezzlement. By authorising the payment of the bribe money®* the managers had violated their
fiduciary duties towards Siemens. This modification of the legal interpretation of the operation

had a significant second consequence: Siemens was no longer liable to confiscation. All in all,

82 Siemens Power Generation.

8 BGH, ruling of 29.08. 2008 — 2 StR 587/07, NJW 2009, p. 89.

8 The court further held that criminal responsibility does not necessarily require effective payment of the bribe;
preparatory steps such as, in particular, the transfer of money to a black funds account out of which bribes are often
paid is sufficient to determine a criminally relevant violation of the financial interests of the employer. According to
that logic, business corruption often appears in the disguise of embezzlement. For more details, see above, 2.2.2. Tt is
likely that several of the cases counted in the annual conviction statistics as embezzlement (n = 803 in 2019;
Statistisches Bundesamr [Federal Statistical Office], Strafverfolgung [penal convictions] 2019, table 2.1.) would, from a
criminological point of view, represent such kinds of corrupt case scenarios. It can therefore be presumed that
corruption in the private business sector is underrepresented to some extent in the official conviction statistics.
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Siemens, represented by one of the most prominent German defence counsel specialised in
economic crimes, successfully managed to receive their full exculpation by re-defining their own
role, which was completely reversed — from a delinquent party, involved in or at least financially

profiteering from criminal conduct, into a victim.
Definition of illicit profit

Let’s take a closer look at the confiscation-related aspects of this case. Lack of consensus about the
correct interpretation and application of the penal confiscation provisions in cases of corruption
led to a revision of the principle governing the confiscation concept. This concept was originally
governed by the so-called gross principle, as introduced by the [First] Act to Combat Organised
Crime of 1992%, according to which “everything obtained” — through or for the commission of a
crime — should from then on be the object of (mandatory) confiscation. Accordingly, in cases of
corruption, both sides, the bribing and the receiving party,* would be liable for confiscation. This
extensive definition of proceeds was meant to replace the prior net principle, by which only
positive gain was targeted. However, what is the profit of the bribing party? According to the prior
concept, offenders had the chance to have all costs and expenses subtracted before confiscation.

(For more details on the German confiscation system in general, see KILCHLING, 2014; with

particular reference to confiscation in cases of corruption, see KILCHLING, 2001.) Despite some

scholarly controversy, the new approach was welcomed by prosecution practitioners and, at least in
principle, also by the judiciary. Above all, the Constitutional Court held that the extended
definition of proceeds did not violate the constitutionally protected property rights.*” However,
there was one pocket of resistance toward extensive®® confiscation: the two senates at the Federal
Court of Appeals, which are responsible for cases of economic crime and corruption. They
repeatedly argued that the concept of the “gross” principle, when applied in cases of corruption,
cannot mean that the entire income earned on the basis of a corrupt contract should be liable for
confiscation. Instead, they established a new “abstract” method of determining he immediate
advantage obtained by the crime, which in the case of a corrupt contract would solely be #he
contract as such, not the value of that contract.”® Accordingly, the completion of the contracted
services and the realisation of the revenue taken out of it was classified as /egal. Not even the profit
before tax should be the determinant basis of calculation: all the taxes” and other expenditures

further reduce the amount that is finally liable for confiscation.

8 Gesetz zur Bekimpfung des illegalen Rauschgifthandels und anderer Erscheinungsformen der Organisierten Kriminalitiit
— OrgKG of 15.07.1992, BGBI. I, 1302.

8 For the receiving party, the case is rather simple. If the ENEL managers were German nationals, their personal
profit (EUR 5 million kickback received) would indeed be liable for confiscation under sec. 73 of the Penal Code.

% Federal Constitutional Court, ruling of 14.01.2004 — 2 BvR 564/95105, BVerfGE 110, 1.

8 The term “extensive confiscation” is used here in specification of the gross principle; it should not be mixed up
with extended confiscation as defined in article 5 of EU Directive 2014/42/EU, O.]. L 127/39.

% BGH, BGHSt 50, 299, BGH, NJW 2010, p. 882 (5th senate), BGH, NJW 2012, 1159 (3rd senate).

0 BGH, BGHSt 47, 260 (5th senate).
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This ad hoc interpretation is in obvious contrast to what the legislator originally had in mind:
offenders should bear the risk of arithmetical (factual) over-confiscation caused by the irrelevance of
costs incurred through the preparation and commission of a crime, damage, devaluation or even
loss of the gain. In addition, it neglects the fact that the law does not at all limit confiscation to
immediate proceeds; on the contrary, the law explicitly includes follow-up advantages taken out of

the immediate profit later and also any surrogate assets into the catalogue of liable enrichments.”!

As mentioned, this narrow interpretation was developed exclusively for cases of business
corruption. Quite obviously, legal enterprises — even if involved in corrupt activities — should not be
treated in the same way as criminal organisations, against which the concept was developed. The
other divisions at the appeals court were much less reluctant and followed the original purpose of
the law by applying the original gross principle more strictly.”” Nevertheless the legislator finally
retreated and changed the law in the direction claimed by the BGH's influential business crime
division. Accordingly in 2017, the gross principle was replaced by a new additional section, which
explicitly provides that “when calculating the value of [illicit proceeds], any expenditure on the part of
the offender, participant or [other person liable to confiscation] is to be deducted ™.

The de facto retreat of the gross principle in confiscation could clearly be observed during the
investigation and trial phases of the Siemens/ENEL case. Originally, the prosecution intended to
follow the gross principle strictly. In that sense, they announced in their bill of indictment that
they would seek confiscation of the full value of the contract, i.e. EUR 338.1 million, from
Siemens. As it became apparent during the trial hearings that the Darmstadt court would follow
the Federal Court’s narrow interpretation, they finally plead for confiscation of the net profit
before tax, i.e., EUR 103.8 million. The court, however, followed the arguments of the defence,
who further argued that all taxes and other expenses should additionally be deducted, and ordered
confiscation to the lowest possible extent, i.e., the EUR 38 million mentioned above. In the final
verdict by the Federal Court of Appeals, the liability of Siemens further faded away and resulted

in zero confiscation.

Several lessons about the specificities of penal control of business corruption can be learned
from the case discussed above:
1) Upon active intervention by the judiciary, confiscation has lost its effectiveness and impact
in cases of corruption when legal businesses are involved;
2) embezzlement has taken the function of a catch-all offence for impure business action,

including particular variants of corrupt or quasi-corrupt behaviour;

! Sec. 73 para 2 of the Penal Code.

2 BGH, NStZ 2009, p. 275 (1st senate), BGH, NStZ 1994, 123 (2nd senate).

% Sec. 73d para 1 of the Penal Code, as introduced through the Act to Reform the Penal Confiscation Provisions of
13.04.2017, BGBI. I, 872.
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3) conviction of individual employees who have paid out bribe money as embezzlers blocks
confiscation of the financial gain of their employers, who quite often are the real
beneficiaries of business corruption; and

4) such cases are not visible in the court statistics on business corruption.

Sponsoring: The EnBW case

A category of case scenarios that has been widely discussed in media as well as in the legal
literature is sponsorship in particular sponsoring sports or cultural events involving public
officials. One particular case which kept the courts up to the Federal Court of Appeals busy
relates to the 2006 FIFA world championship in Germany. The energy supplier of the state
of Baden-Wiirttemberg — EnBW — was one of the premium sponsors of the event. In this
capacity, the company received 14,000 premium tickets for their free disposal. Inter alia,
one package of tickets, which included VIP lounge access, was donated, together with the
annual Christmas greeting cards, to Baden-Wiirttemberg’s prime minister and selected
cabinet members of the state and the federal governments, who were all involved with
sports matters. Most of the addressees refused the tickets, some of them accepted, including
the prime minister. Some of them were charged, but almost all cases were dismissed upon

payment of a transaction fine.

One case, however, was tried through all instances. The former CEO of EnBW, was accused of
granting benefits. Some commentators considered his prosecution as a “bizarre” symbol of an
excessive interpretation of corruption control. The idea that officials could not be invited as
representatives of the host country at a world sports event would be a symbol of “unworldly
purism”. Such a trial “wouldn’t be imaginable in any country, except Germany”.”* Contrary to
the arguments of the prosecutors, who pushed the case through all instances (for more details, see

TRUG, 2009),” the courts came to similar conclusions, albeit based on different — legal —

arguments. The courts held that such tickets can be a benefit as required by the corruption
statutes. However, the crucial statutory element in this case was the existence of the required
wrongful agreement (quid pro quo). For a long time, it was unclear how this is to be understood
in the context of sports sponsorship. Taken literally, the statute requires the benefit be granted in
return for the fact that the receiver has “performed or would in future perform an official act”.
Can the mere presence of a public official at a sports event be accordingly subsumed? To make
complicated legal considerations brief, the question was clearly denied by the Federal Court of

Appeals.”® Public officials are invited on account of their status. Representation is all that is

% All quotes taken from www.faz.net/akeuell/sport/fussball/wm-ticket-affaere-der-skurrile-claassen-prozess-
1485429.html; translated by author.

% The prosecutors pleaded for conviction and a monetary fine of EUR 450,000. Mr. Claasen was acquitted at all
instances.

% BGH, ruling of 14.10.2008 — 1 StR 260/08, NJW 2008, 3580.
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expected. The mere presence of a renowned person — president, chancellor, minister, state
secretary, etc. — does not have any direct or indirect connection with a concrete duty. In addition,
the Court couldn’t see a further typical characteristic of corrupt arrangements, i.e., its clandestine
modus operandi. Sponsoring, on the contrary, is carried out in public. It even needs publicity,
which is the purpose and core essence of such marketing activities, otherwise the desired image
transfer wouldn’t work. (TRUG, 2009: 197.)

This case brought at least some clarity into a complex area of public life. Nevertheless,
sponsorship is still perceived as an area characterised by uncertainty over potential corruption
allegations. In many cases, small details can make a difference, and actors involved still bear a risk

of prosecution.

Prevention

Prevention is an important element of anti-corruption policies in Germany. Prevention concepts
have to take into account that the majority of individuals involved in corruption have
significantly different personality characteristics to those of the typical criminal. In some respects
these are quite similar to perpetrators of economic crime, i.e., they are living in wealth, are well
integrated in social life and not uncommonly even members of the business elite. (For more

details, see BANNENBERG, 2002: 340-341.) This is why the cultural environment and structural

circumstances rather than individual characteristics of the actors involved in corrupt activities are

considered to be the main causal factors. (For more details, see GOLINSKI, 2016) Accordingly,

successful concepts have to take into consideration the very distinct cultures in public

administration and in the private economy.

Several instruments have been introduced to stimulate the prevention of corruption. In the
public sector, the formal instructions providing detailed rules of conduct for civil servants
addressed above play a major role. Strategies also include precautionary organisational measures
such as the four-eyes principle in decision-making, or the constant rotation of responsibilities,
both aiming at preventing the nascency of inter-personal relations between public officials and
applicants. The most important instrument of prevention within the public sector, however, is
the particular disciplinary regime, which, as explained before, is considered to have even a greater

deterrent effect than criminal law.

A further important instrument at the intersection of public and private interests is

procurement law.”” (For more details, see BRAKALOVA — KARENFORT, 2014) It provides detailed

7 Most relevant provisions are laid down in Part IV of the Act against Restraints of Competition [Gesetz gegen
Wettbewerbsbeschrinkungen — GWB] and in the Regulation on the Award of Public Contracts [Vergabeverordnung —
VegV]. A considerable list of additional sector-related regulations apply.
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procedures that have to be applied to all public contracts, including single purchase orders above a
particular threshold. Thresholds differ from sector to sector and between administrative areas. A
local or regional school office needs different rules to a procurement agency for military equipment.
Even if a formal procurement procedure is not required, three offers always have to be gathered in
advance of a purchase. Over the years, procurement law has developed to become a legal sphere of
its own, characterised by strict procedural rules shaped by growing volumes of accompanying
administrative regulations. From a functional perspective, the latter instruments aim at reaching
corruption prevention through bureaucracy. The counter-effects — or “price” — of this approach,
however, are lengthy procurement procedures which require expert knowledge of the rules and
regulations, which have become increasingly elaborate. Under such circumstances small enterprises,
for example in the construction business, or self-employed craftsmen or traders have hardly a chance
to compete with bigger firms that have the staff and resources to participate in public calls for bids
compliantly and successfully. Moreover, from time to time even bigger construction companies

have gone bankrupt or close to bankruptcy in the course of delayed procurement procedures.

In the private business sector, competition law has a similar function to public procurement
law. In addition, compliance has gained increasing importance and impact. Besides their direct
steering effects, the concept has further indirect functions: the question as to whether or not
compliance rules have been implemented by the employer and respected by the staff is a decisive
criterion in the context of labour law sanctions (addressing employees), tort law suits (addressing
employers), and criminal law sanctions (addressing either of them). (For more detals, see
GOLINSKY, 2016)

In addition to these well-established prevention strategies, new instruments have been developed
in selected areas; here and there they are (still) in test mode, applied mainly at the local, regional or

state level. Such instruments include blacklisting in so-called corruption registers, lobby registers, or

anonymous online reporting platforms. (For more details, see WOLF, 2021)
6. Conclusions

This analysis has shown that, besides a limited number of single grand corruption cases such as,
Leuna, Siemens, the cardiac valves scandal, and several cases in the construction industry that
could not be addressed here in more detail, petty corruption appears to be the dominant type in
Germany. There is an obvious gap between the popular discussion of corruption as a social and
political phenomenon on the one hand, and the judicially evidenced and statistically documented
spectrum of cases on the other hand. While police and prosecution authorities carry out
consistent, sometimes even rigorous, investigation and prosecution practices, the final case
outcome at the judicial level is significantly more moderate. The statistics and case examples
presented may even imply that the judiciary sometimes gained the role of a corrective,

intermediary agency, thus counter-balancing over-eager indictments. Sometimes, however,
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judicial intervention can also have adverse systemic effects. The problematic role of the Federal
Court of Appeals in ruling out confiscation in cases of business corruption was explicitly

emphasised, too.

In light of the obviously low prevalence of corruption in Germany, the impact of prevention
policies has to be considered and evaluated carefully. Besides the fact that international research

indicates that the results of many anti-corruption programs are “meagre” (ROTHSTEIN, 2021: 1.)

in general, the potential counter-productive effects of preventive measures of corruption control
should have greater weight in low prevalence countries. Such cost-benefit analyses are difficult,
since both the costs of corruption as well as the costs of corruption control are complicated to
measure — which in retrospect makes the assessment of potential benefits accordingly difficult.
(For further details, see JACOBS, 2002) In the German discussion, the following problematic
counter-effects of the various anti-corruption strategies are under discussion: dysfunctional
governance, increasing lack of trust, bureaucracy, constriction of administrative discretion and
flexibility, risk of wrongful defamation and suspicion, potential conflicts with data reduction and
data protection, criminalisation and penalisation of socially accepted activities, constraint of
general and entrepreneurial freedom of action, loss of political and democratic leeway, retardation
of procedures, and, last but not least, overestimation of the problem in the public perception.

(For more details, see WOLF, 2021) As Rothstein pointed out: “Corruption is not a problem caused

by a lack of, or dysfunctional formal or legal rules. Highly corrupt countries often have very stringent
laws and regulations against corruption.” (ROTHSTEIN, 2021: 5.)

At the end of the day, corruption control is a complex endeavour. The determination of the

dividing line between overestimation and trivialisation of the phenomenon remains difficult.
(WOLF, 2021: 27.)
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COUNTRY CASE STUDY - HUNGARY

EVA INZELT — REGINA SZEPCSIK®

Country Profile — Hungary'
Population

Hungary’s population was 9.8 million in 2020, and has been decreasing steadily for years. It is
divided into 19 counties, which are very heterogeneous in terms of population. While the average
is around 490 000 inhabitants per county, the least populated county had around 193 000
inhabitants in 2017 (Négrdd) and the two most populated were Budapest (1.75 million

inhabitants) and Pest (1.25 million inhabitants).

In Hungary, 63% of the population lives in cities of more than 50 000 inhabitants. The share of
population in cities with more than 500 000 people is 30% compared to 55% in the OECD area.

The Hungarian population is concentrated in cities, just like the OECD population, but the

urban population in Hungary is 71.1% of the national population.

GDP — Gross Domestic Product

Hungary’s GDP was USD 33,619 per capita, while the OECD’s average was USD 44,517 per

capita.

The gap in GDP per capita between Hungarian regions increased significantly between 2000
and 2007, subsequently remained stable until 2013, and then started to decrease. The GDP per
capita in the Northern Great Plain — the Hungarian region with the lowest GDP per capita — has
grown by 5% per year since 2013, twice the growth rate of the country over the same period.

Regional economic disparities have nonetheless increased moderately since 2000.

* Inzelt Eva PhD, egyetemi adjunktus, E6tvés Lordnd Tudoményegyetem Allam- és Jogtudomanyi Kar; Szepesik
Regina kriminolégus, PhD hallgatd, E6tvés Lordnd Tudomdnyegyetem Allam- és Jogtudomdnyi Kar

' OECD - Country profiles: regional facts and figures: Hungary.

See hteps://www.oecd.org/regional/regional-policy/country-profiles.htm
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Subnational government expenditure amounts to USD 1 609 per capita in Hungary compared
to an OECD average of USD 6 817. In Hungary, this is equivalent to 12.9% of total public
expenditure and to 6% of GDP.

The ‘Other’ function (which includes housing and community amenities, recreation, culture
and religion; environment; public order and safety) and general public services are the two largest
spending items for subnational governments in Hungary: together they represent 54% of
subnational expenditure compared to 29% in the OECD area. In Hungary, 27.3% of total public

investment was carried out by subnational governments compared to an OECD average of 56.9%.

Figure 1: Subnational government expenditure in percentage by function
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Social and Economy Structure

Hungary is a parliamentary representative democratic republic. The country has a unicameral
parliament composed of the National Assembly, the members of which are elected every four
years by direct universal suffrage. The Head of State, the President of the Republic, is elected
indirectly by the Parliament for a five-year term, and the Head of Government, the Prime

Minister, is appointed by the President for a four-year term.

Life satisfaction can be an important indicator. According OECD data, the Hungarian
people’s life satisfaction is much lower (5.0) than the OECD average, which is 6.8 out of 10.

Also, the average income per capita is USD 11 000 in Hungary, much below than the OECD
average, which is USD 17 695 per capita. Inequality is also high in Hungary. The poorest 20% of

households earn 6.7% of total income.
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Nevertheless, civic engagement is very low in Hungary. This is shown by the percentage of

voters in the last national election, which was 62.6%, much below the OECD average of 70.9%.

Unemployment rate

The unemployment rate was 4.2% for people aged 15-64 in 2017, while the OECD average was
5.5% The youth unemployment rate in Northern Great Plain reached 17% in 2017, more than
twice the level of Central Hungary, and slightly above the 15% OECD average.

Education

There were several changes in the Hungarian education system in the last ten years. The 2012
Constitutional reform centralised several functions in education (primary and secondary

education) which means their scope and financing sources have been reduced.

At the same time, according to government expenditure, the Hungarian government spend

15% of its outgoings on education, far less than the 25% OECD average.

Although those with at least upper secondary education are 87.2% of the labour force (country
average), slightly above the 81.7% OECD average, spending on education has sharply decreased
since 2011.

Corruption profile in law Criminal law legislation on corruption

In Hungary, corruption offences are regulated by the new Criminal Code of 2012 in Chapter XXVII
of the Special Part under the chapter “Corruption offences”, except Abuse of public office, which can
be found in Chapter XXVIII of the Special Part under the chapter “Public Office Offences”.

First, bribery always aims to shape a life situation, to influence a decision. Two behaviours are
in opposition, which means there are at least two actors in bribery, the active and the passive
briber. The active briber gives or promises some kind of advantage (money, gift or other service)
to the passive briber in order to make the other party decide in his/her favour. The passive briber
is the person who has the power to make a decision. Both parties shall be guilty. (GYORY —
INZELT, 2016: 476.)

Art. 290 — Giving a bribe
In this case, the legal object of the offence is the purity of economic activity. The object of the

offence is undue advantage (mainly money, but it can also be of a personal or moral nature). A

typical example of a financial advantage is granting a loan or credit, while a personal advantage
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can be the provision of a job. The undue advantage is given or promised to a person acting on
behalf of the entity. The crime is completed with the promise of the benefit and can be

committed by anyone.

There are qualified cases, for example when someone committed the crime in a criminal
association or on a commercial basis. At same time, the penalty may be reduced without limit if
the offence is reported to the authorities before it comes to the attention of the authorities and

the circumstances of the offence are disclosed.

Art. 291 — Receiving a bribe

The legal object of this offence is the purity of economic activity, as in the previous case. The
passive briber initiates the corrupt relationship when the benefit is requested by him/her.
Insinuations and drawing attention to habits also constitute a request. An excellent example of
this was the doctor who, without question, reminded the relatives that it was appropriate to thank
the members of the “team” for their work. The offence is committed by a person carrying out
activities for or on behalf of an economic entity. This offence can only be committed
intentionally. There are, of course, also qualified cases of this offence; for example when
committed in criminal association or on a commercial basis. Furthermore, if the offender

cooperates with the authorities, the punishment shall be decreased.

Art. 293 — Public bribery

The legal object of the offence is the purity of public life and the influence-free activities of public

officials. This offence can be committed by anyone.

The object of the offence is an undue advantage. Anything that directly or even indirectly puts
the official in a more favourable position is an advantage. It is important that the advantage must
be unlawful. The active briber seeks to influence the official in relation to his or her activities.
The offence is committed by the person who seeks to influence; hence the advantage must be

capable of being influenced.

The offence is completed when the promise of the undue advantage is made, so it is not
necessary that the undue advantage is transferred; the offence is completed without it. If the

public official refuses the undue advantage, the act is still complete.

The offence shall be regarded as more serious if the briber gives or promises the undue benefit
in order to induce the official to breach his or her official duty, exceed his or her powers or abuse
his or her official position. The penalty may be reduced without limit, or even waived in cases of

particular merit, if the offence is reported to the authority before it comes to the knowledge of the
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authority and the circumstances of its commission are disclosed. Mitigation of the sentence is at

the discretion of the court.

Art. 294 — Passive Public Bribery

The Hungarian Criminal Code protects the purity of official life by punishing passive public
bribery. This includes when an official requests an undue advantage, accepts an undue advantage
or agrees with the requestor or acceptor of an unfair advantage given or promised to a third party.
For instance, “A police officer is liable for accepting bribery if he receives an undue advantage, such as
regular free meal in a restaurant, not for himself, but for his wife and daughter. He knows that the

restaurant’s owner is giving it to him because he wants to influence bis police duties.” (FILO — NEMES,

2019: 160.)

This offence may be committed intentionally by an official or a foreign official. It is also
important to note that where the offence is committed by a senior official, the offence considered
more serious. A senior official is defined as a person who is in charge of a department in an office or
public authority. The law is even more severe if the offence is committed in a criminal association

or on a commercial basis and it is committed in breach of official duty or in misuse of power.

As in the case of active public bribery, the penalty can be reduced or dismissed without limit,
but there are three conjunctive conditions: the act is reported before the authority becomes aware
of it, the circumstances of the offence are disclosed and the undue financial advantage or its

equivalent is handed over to the authority.

Art. 299 — Influence peddling

In this case, the object of the offence is an undue advantage of any kind. The conduct consists of
requesting an undue advantage, accepting an undue advantage or a promise of such an advantage,
or agreeing with the person requesting or accepting an undue advantage given or promised to a
third party. The offence is committed even if the perpetrator pretends to influence an official but

the person giving the benefit believes that the influence is real.

The offence will be completed when the undue advantage is requested: neither the transfer of
the advantage nor the assertion of influence is necessary. The offence can be committed by
anyone except an official, because then it would be receiving a bribe. There are qualified cases, for
example if he or she alleges or gives the impression that he or she is bribing an official or
impersonates an official or commits the offence in a commercial case. There are also mitigating

circumstances or non-application of penalties.
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Art. 305 — Abuse of public office

The Hungarian Penal Code regulates the Abuse of public office in Chapter XXVIII of the Special
Part, under the chapter The Public Office Offences, and not under the Corruption offences. In this
case, the law seeks to protect confidence and trust in the lawful functioning of public officials and
the official apparatus. Since officials are responsible for upholding and enforcing the law, it is

prejudicial if they abuse their official status.

The Hungarian legislation mentions three types of misconduct: breach of official duty
(including dereliction), exceeding their sphere of office action and other abuse of official position.
The offence can only be committed by a public official. The offender’s aim is to cause unlawful
harm to others or to gain an undue advantage for himself. The undue advantage can be personal,
moral or material. It should be noted that abuse of public office is the most common of the

public office offences.
The Structure of the Hungarian Criminal Justice System

The Hungarian criminal justice system is composed of several elements, including the police, the
prosecution office, the court and judges, plus the correctional service. These institutions are
organisationally and functionally independent, but they are interdependent at the same time,
because criminal proceedings link them together. The criminal police is part of the police
organisation, the prosecutor is part of the prosecution office and the criminal court belongs to the
judicial system, but iz order to combat crime and establish criminal responsibility, they can only work
together, cooperating with each other and linking their activities into a unified whole process. (FARKAS,
2016: 988-989.)

It is important to note that these units also have separate objectives, as their efficiency and
effectiveness indicators have different factors. In particular, the investigating authority will be
evaluated by the number of offences detected, the prosecution by the number of effective
prosecutions, while the court will be judged on the number of appeals and the number of final

and binding judgments without appeal.

Moreover, it is not an issue that these individual objectives are mutually exclusive, it is simply
important to note that, in addition to their common objective, they also have individual

objectives. (FARKAS, 2016: 992.) After all, if these individual goals are all achieved, it will also

increase the efficiency of the judiciary.
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Different levels of authority and jurisdiction

Each case is divided according to the level of the criminal procedure authority, which means that
there is general, special and exceptional first instance jurisdiction. General jurisdiction is reserved
to the local authorities, and the district level in the capital. Special jurisdiction is reserved to the
authorities at county level and at capital level. Exceptional first instance means that, with regard
to more complex cases of particular importance, the head of the organisation can refer the case to
another national institution, e.g. if the general rule is district level police office, in such case the

investigation is carrying out by the county level of the prosecution office.

Jurisdiction is defined by the rules which, according to the territorial division of Hungary,
designate the authority competent to deal with a specific case from among the authorities
operating at the same level. There are two types of that: the general (authority in whose territory
the offence was committed) and the specific (used when, for whatever reason, there is no

authority with jurisdiction to act in the case).

Investigating authorities

The tasks of the investigating authorities include the prompt and thorough investigation of
criminal offences, and the performance of the procedural steps necessary to bring the perpetrators
of criminal offences to justice. The investigating authority carries out investigations on the basis
of an order from the prosecutor or independently (in cases where it has detected the offence or
has been reported by a third party). It is significant that, in the case of offences reported or
discovered on the basis of its own detection, any investigating authority is obliged to carry out the

urgent investigative acts, regardless of its competence and jurisdiction.

In Hungary, the general investigating authority is the police. The Hungarian police are
responsible for preventing and detecting crime, protecting public safety, public order and the
state border. Its activities are regulated by Act XXXIV of 1994. Furthermore, the Prosecutor's

Investigation Office also has investigative powers in relation to the offences under its jurisdiction.
Otherwise, the investigating authorities can participate — with the permission of the Attorney

General — in an investigation team with the investigating authorities of European Union

members and EUROPOL, under the general conditions established in the law.

The role of the court in criminal proceedings

The final decision in criminal cases is taken by the courts, and the court also decides on coercive

measures involving deprivation or restriction of liberty in criminal proceedings.
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Judges are independent and subject only to the law. They may not be instructed in the exercise
of their judicial functions. Also, they cannot participate in any political activity. Official judges

are always commissioned by the President of the Republic.

In Hungary, the courts are organised at four levels: the Curia — the Supreme Court of Justice —,
Court of Appeal, Regional courts and District courts. In addition, each case can be tried at up to

three levels: first, second and third instance.

District courts act in the first instance, and only certain serious crimes (e.g. homicide,
kidnapping) are tried at first instance by Regional courts They can try cases at the second
instance, while the court of third instance is the Court of Appeal for cases where the court of
second instance has acted. The Supreme Court of Justice will hear cases in which the Court of

Appeal has given judgment at second instance.

The District court has a single judge, but there also can be a full-bench hearing for more
serious criminal offences. For major offences relating to economic crimes, when the case is

complex with many parties involved, five professional judges will act.

In the Hungarian justice system, there is an investigating judge who — before an indictment is
filed — is appointed by the president of the county court to perform the duties of a judge at first
instance. The investigating judge is the person who decides whether to use secret data, including
the permit to collect secret data and whether the evidence is obtained in this way can be used.

(TOROK, 2010) As well as the investigating judge makes decision on witness protection.

The role of the prosecution in criminal proceedings

The Prosecution Office has an important role in the justice system. It is an independent
establishment, and subject only to the law and it is directed by the Attorney General. Hungary
follows the Independent Prosecution Model, which means that the prosecution is absolutely
independent from the executive authorities and accountable and responsible only to the National

Assembly, which has no voice in professional matters.

The classic role of the prosecutor in criminal cases is to decide on indictment and pursue the
prosecution in court. During criminal proceedings, prosecutors also perform other tasks: they
monitor and supervise the police investigation and the execution of sentences, especially custodial
sentences. It is also essential that the prosecutor in its supervisory activities can check and monitor

the penitentiaries and the prisons in the country.

It is important that the prosecutor does not take the decision himself when breach of the law is

detected, however he/she can first take an initiative to do what with the body concerned or, if this
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is unsuccessful, he can appeal to the courts. He or She represents the public prosecution in court
proceedings, but his role in criminal proceedings is also crucial. The prosecutor directs and
supervises the police pre-charge investigation and can even take the investigation into his or her
own hands. In some cases, only the prosecution can investigate, for example, if a judge, a
prosecutor or a professional police officer has committed a crime. Nevertheless, the Prosecution
Office, unlike the courts, operates on the basis of a strict hierarchy. As mentioned above, the
Prosecution Office is directed by the Attorney General, who has a widespread entitlement,

including the power to appoint and dismiss prosecutors and the prosecution’s chiefs.

It is also closely linked to the judicial system in other respects: the highest judicial forum, the
Curia, is represented by the prosecutors of the Office of the Prosecutor General. The Apellate
Chief Prosecution Offices operate at the seats of the Courts of Appeal. They can be found in the
capital and also in the counties. Finally, the District-level Prosecution Offices carry out their tasks

at the district courts.

Investigation into Corruption Cases

Detecting and proving corruption cases are difficult. Proving Corruption offences is challenging
because there is no private individual victim and both parties benefit from the crime. The offence
is characterised by close cooperation, secrecy and conspiracy. The possibilities of physical
evidence are limited. It does not leave an external trace in the environment, and, in general third
parties, have no knowledge of the act. Also, the moral judgment by the society e.g. in case of

gratitude payment in the health care system is not obvious. (KEREZSI et al., 2014: 82.)

There are several ways that a crime may come to the attention of the authorities. One is when
a citizen reports to the police. Another way is on the basis of legally obtaining information from
the authorities or a report from a police officer, border guard or any other official when he or she
has been offered an undue advantage. It is important to note that many anonymous reports are
made but do not lead to any investigation because they are inappropriate, incorrect or baseless
and are therefore rejected. If the suspicions are confirmed on the basis of the allegations made in

the report, a secret information gathering operation will usually be ordered.

The most common detection technique is secret information gathering or catching in the act.
The secret information gathering operation is carried out by the spotting unit. This is mainly
telephone interception, less frequently room interception, which is led by National Protective
Service. This is essential, because the resulting data are the main conclusive evidence. After the
investigation has been opened, secret data collection may also be obtained by order of the
investigating authority, generally by the police or the prosecutor’s investigation office. It generally
used when evidence cannot be obtained by other means or when obstacles are encountered in the
case. (KEREZSI et al., 2014: 93.)
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Typical evidence is collected by questioning, interrogation and confrontation of participants
(witness with another witness, suspect with another suspect), but confrontations of suspects and
witnesses is rare in the investigation stage. If available, documentary evidence, information from

mobile phone logs, bank account activity, emails, text messages and social networking sites are

also common means of proof. (KEREZSI et al., 2014: 92.) All in all, if there is no evidence from
operational activities or catching the perpetrator in the act, corruption is very difficult to prove

because there are few witnesses and little documentary evidence.

In Hungary, the criminal proceedings take five to ten years from the commission of the crime
until a criminal conviction has been determined. Basically, the investigation stage takes a long
time. Moreover, the length of the trial phase depends on the nature of the crime, the number of
defendants and how the offence was committed. At Regional courts, in the first instance, cases are
closed in one hearing in one week for minor cases e.g. theft, vandalism, asssault. In multi-accused

cases — over forty accused — can take five or six years, and this is only the first instance conviction.
(KEREZSI et al., 2014: 90.)

In addition, the role of the whistleblower is important too because such persons can also bring
cases to the attention of the authorities. However, there is no tradition of this legal institution in
Hungary. The regulation of whistleblowers could provide a significant solution to the difficulty of
detecting economic crimes, because corruption and economic crimes are typically those kinds

where none of the participants has any interest in disclosing the activity.

The Hungarian legislation on whistleblowers — Act CLXV of 2013 on Complaints and Public
Interest Disclosures® — does not provide strong protection, by international comparison. There is
also a lack of concrete financial incentives. The Act state that “/a] whistleblower who is a natural
person shall be entitled to aid provided to ensure his or her protection, as defined in the relevant law, if
he or she is likely to be at risk”. Although it mentions aid, it does not specify the exact amount.
Furthermore, it is important that the regulation of whistleblowers includes legislation that
“provides for employment and other protections for those who report economic or typically corrupt
offences to the authorities and requires for the authorities to establish separate departments to
investigate whistleblowing”. (GYORY — INZELT, 2016: 471.)

Transparency International Hungary also provides legal assistance to help whistleblowers.
They can also be contacted if a citizen wants to report corruption. As Transparency International
Hungary is a non-governmental organisation in the form of a foundation, it has no authority or

power to initiate instructions, but it can provide legal advice in cases of irregularities in public

2 htep://www.ajbh.hu/documents/14315/130159/Act CLXV of 2013 .pdf/faa3e557-8¢16-473f-1fa9-
39¢7cdb0f22
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procurement. It can also help to connect the whistleblower with an investigative journalist, so
that the case can be given more publicity. In exceptional and special cases, it can also represent

the whistleblower in court because they are entitled to representation.

Furthermore, it is important to ask who is responsible for this type of crime. When the
offences are committed within an organisational framework, individual criminal liability is
immensely difficult to prove. The Criminal Responsibility of Legal Persons is widespread, not only
in the common-law countries, but also in continental countries, including Hungary. On this
basis, criminal proceedings are bought against the legal entity, but it is so rarely used that it is

considered a “dead legal institution” in Hungary. (GYORY — INZELT, 2016: 470.)

Measuring Corruption

“The measurement of corruption is necessary to achieve progress towards greater integrity, transparency

and accountability in governance”. (SAMPFORD et al., 2006) Perception indicators, for example, are

excellent for measuring global and comparative corruption, but are not sufficient for diagnostics.

It is important to understand the opportunities and the limitations of all corruption
measurement tools and to apply them properly. There are several reasons for the difficulties in
measuring corruption and the low number of cases. These also include the relationship of trust

and confidence between the parties, or the absence of direct victim.

The “EU Anti-Corruption Report, Hungary” was published by the Council of the European
Union in 2014. The report focused on areas identified as problematic for corruption risks. These
included the lack of transparency in public procurement procedures, financing of political parties,
transparency and access to information or informal payments which completely infiltrate
healthcare. Even though “gratitude” payments are an accepted practice in Hungary, these
informal payments in the healthcare system also involve a risk of corruption. Last but not least,

clientelism and nepotism are also a cause of concern.

In the next few pages I will briefly describe the corruption situation in Hungary based on the

national official crime statistics and some internationally accepted indicators.

National Official Crime Statistics
In Hungary, corruption offences are about 1.0% of all registered crimes. The latency is high,

therefore “criminal corruption is characterised by such low crime statistical occurrences that the data

for registered corruption cases can only be used for concluding the minimum level of these offences”.
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(GYORY — INZELT, 2016: 478.) It is important to emphasise that crime statics alone cannot give a

realistic picture of the true extent of corruption.

As shown in the graph below, the number of registered corruption offences ranged from 350
to 3268 over the past decades. The high number of cases in 2014 was caused by a single activity,
the falsification of foreign language examination results. In this case, an intermediate language
exam cost approximately 850 euros, but an advanced one could be purchased for 1400 euros.
Although the fraud had been going on for years, it was only registered in 2014.

Figure 2: Number of corruption cases in Hungary over the past twenty years (2000—2020)
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Transparency International (T1) — Corruption Perception Index (CPI)

Transparency International is a global civil society organisation committed to cooperating with
the widest range of governmental, for-profit and non-profit corporations and organisations. TI
has prepared the CPI every year since 1995. This is a complex and the most commonly used
indicator that gives us a summary of the corruption situation in many countries. The complex
index uses a scale from 0 (highly corrupt) to 100 (low levels of corruption / very clean), using
many different sources of data from expert and business surveys carried out by various

independent and well-known institutions.

3 https://transparency.hu/en/adatok-a-korrupciorol/korrupcio-erzekelesi-index/
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Figure 3: Hungary's score on the TI — Corruption Perception Index
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Hungary has been consistently ranked in the bottom third of the European Union for years.
While Hungary is considered to be moderately corrupt globally, it is one of the most corrupt
member state in the European Union. With a score of 44 in 2019, Hungary ranked last among
both the V4 countries and the member states that joined the European Union in 2004.

Figure 4: Corruption Perception Index in relation on Visegrad Group (2012-2020)
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In 2020 — among the 180 countries examined — Hungary received 44 points, placing it int
69th position, tied with Romania and Bulgaria. This result hardly exceeds the ranking’s global
average, which was 43 points. While considered moderately corrupt globally, Hungary lags
significantly behind its regional peers. The three other members of the Visegrad 4 group scored

much better than Hungary, ,with Slovakia receiving 5 points more, Czechia 10 points more and
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Poland 12 points more than Hungary”* Hungary is still seriously affected by corruption and still
compares very poorly with other European countries. Despite all efforts, creating proper

accountability and fighting corruption remains a major challenge.
Corruption and local context — Corruption profile in practice

Corruption in health care system, Lambsdorff principal-agent-client model in practice

In order to analyse our Hungarian case study we use Lambsdorff’s principal-agent-client model.

(LAMBSDOREFF, 2007: 62-65.) According to Zoltdn Szdntd, it is a modern political economy and

economic sociology model that offers a fruitful framework for theoretical and empirical analysis
of corruption. This model is based on rational choice theory: its actors consider the expected costs
and benefits of their options, and choose the option which yields the highest net benefit for them.
The agent (e.g., a tax collector) employed by the principal (e.g., a chief officer of a tax office)
comes in contact with the client (for example a taxpayer). The model says that the agent will
become corrupt if his or her net benefit from corruption exceeds the net benefit from being

honest. Furthermore, the model says that the client will attempt bribery if his or her net benefit

from bribing exceeds the net benefit from refraining from bribery. (SZANTO 1997; see also
SZANTO, 1998)

In this case, the defendants I-XI (agents) issued expert opinions with untrue content for money.

The accused XII and XIII (principals) mediated the agents to “patients” (clients). (See Table 1)

Table 1: Roles of the 70 defendants in the case

Principals Agents Clients
Internal intermediaries ~ External intermediaries bribed persons bribers
XIV., XV., XVI. accused XII., XTIII., XVII. [-XI. accused 39 accused
accused persons
medical experts’ assistants intermediaries, physicians, patients
the engines of the acts experts

of corruption

The physicians wrote in the expert’s report that they found a greater reduction in the patients’
condition for being able to work than the actual situation was. With this expert report, the clients

received (a higher amount of) regular social benefits (disability pensions).

The patients gave the money to the principals. Some of the money was passed on to the

doctors (agents).

4 hteps://transparency.hu/en/adatok-a-korrupciorol/korrupcio-erzekelesi-index/cpi-2020/
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This mechanism was well-known in the city where it occurred. The recruitment of patients
worked through word of mouth. The principals ran this system for more than one and a half
years. Finally, the prosecution services started to investigate. During the case they used secret data

acquisition.
In the end they accused 70 persons of being involved in the incidents.

In the judgment, the intermediaries were sentenced to one year’s imprisonment, suspended for
three years; the patients were fined and ordered to pay back the illicit pensions and the doctors

were sentenced to one year imprisonment, suspended for one year, or one year’s probation.
Corruption prevention — National anti-corruption strategies in Hungary

In this chapter we will briefly review the main stages of the Hungarian anti-corruption legislation

in the past twenty years.

The different government-initiated anti-corruption programmes in Hungary are partly the
consequences of international pressure. The most influential source of pressure is the European
Union (EU). While seeking EU membership, Hungarian governments participated in several

anti-corruption actions initiated by the EU.

Resolution 1023/2001 introduced the Governmental Strategy Against Corruption. It
contained a wide range of proposals concerned with conflicts of interest, property declarations,
prepared more effective control over the sources of political parties” assets and donations and
regulated lobbying. In connection with the publicity of public data, it reduced the definition of
business, bank or securities secrets, the length of immunity, restraint of profession in the case of
committing bribery or trafficking in influence and introduced criminal sanctions applicable

against legal persons for money-laundering, terrorism, and public procurement offences.

The strategy, however, took the ‘traditional approach’ to fighting administrative corruption by

focusing primarily on punitive measures instead of prevention.

According to the strategy accepted in 2004 (Government decision no. 1011/2004), the
Advisory Board for Corruption-free Public Life (hereinafter the Board) was established. The
Board consisted of representatives from the Ministry of Justice, the Ministry of Interior, the
Ministry of Defence, the Ministry of Finance, the Prime Minister’s Office, the Governmental
Supervisory Office, the National Security Office, the National Headquarters of the Police, the
General Directorate of the Customs and Finance Guard, the Chief of the Coordination Office of
OLAF, the State Audit Office and the Prosecutor General’s Office. Additionally, representatives
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from civil society (e.g.. university researchers and members of the Academy of Sciences) were
invited to participate in the Board meetings. The main tasks of the Board were to carry out
research relating to corruption, continuous evaluation of the results of anti-corruption activities,
providing advice on anti-corruption measures and liaising with the United Nations Office on
Drugs and Crime (UNODC), the Organisation for Economic Co-operation and Development
(OECD), and the Council of Europe Group of States against corruption (GRECO).

Anti-corruption activities continued in 2007 with government decision 1037, “The tasks
related to the fight against corruption”. As stated in the government decision, the government
requested the Minister of Justice to draw up a long-term ‘strategic document’ and a short-term
‘programme of action’ to fight against corruption. These documents were to be formulated in
detail by the Anti-corruption Co-ordination Body (hereinafter ACB) established in August 2007.
Its members were the representatives of the Ministry of Justice, the Ministry of Health, the
Ministry of Economy and Transport, the Ministry of Local Government and Regional
Development, Ministry of Finance, the Ministry of the Prime Minister’s Office. Permanent
guests were the representatives of the State Audit Office, the Hungarian Competition Authority,
the Council of Public Procurement, the National Council of Justice, Parliamentary
Commissioner for Data Protection and Freedom of Information and the Prosecutor General’s
Office. The Ministry of Justice designated, on a temporary or permanent basis, non-
governmental public organisations and representatives of civil society, in the proportion of
government bodies (six persons). In January 2008 the ACB prepared the anti-corruption strategy
and action plan. In view of the involvement of non-governmental public organisations and
representatives of civil society in the work of the body (including Transparency International
Hungary), the new anti-corruption programme was expected to be an important step towards a
widely accepted national strategy against corruption. The ACB was scheduled to produce an
Anti-corruption Strategy by the end of 2007, and the government planned to make a decision
based on its strategy by February 2008.

In February 2009, the Ministry of Justice and Law Enforcement made an Anti-corruption
action Plan which contained five main areas: a) Whistle-blowing protection (Draft Act); b)
Establishment of the so-called “Authority for Protection of Public Interest” (Draft Act); ¢) Ethical
guidelines for civil servants (Draft Parliament Decision); d) Stricter regulations in the field of
lobbying (Draft amendment of the Lobby Act); e) Transparency in party financing (Draft

amendment of the Operation and Financial Management of Political Parties Act).

In September 2010 Hungary, joined the International Anti-Corruption Academy (IACA). Its aim

is to overcome current shortcomings in knowledge and practice in the field of anti-corruption.

From 2011 the government increased financial support for the Office of the Central

Prosecution Service in order to establish the Public Prosecutor’s Department of Anti-corruption.
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The Department deals with corruption cases where the value of the crime and/or the public

outrage is high. The Department has been working from the beginning of April 2011.

An integrity testing system was introduced in 2010 in order to reduce police corruption.” The
aim was to control the activities of persons belong to the staff of the police and other
organisations of the ministry of internal affairs. Integrity tests are carried out by the National
Protective Service (hereinafter NPS). The duration of integrity test is 15 days, which can be
extended by another 15 days once by the director general of the NPS. The integrity test has to be
approved by the public prosecutor. This supervision can be ordered for a member of protected
staff a maximum of three times in a calendar year. The examined person has to be informed of

the results within 15 working days of completion.®

The Corruption Prevention Programme for Public Administration 2012—-2014" was adopted in
March 2012. The principal aims of his anti-corruption programme were to build credibility and
increasing public trust in state organisation and to introduce changes the gradually. It was
intended to overview acts (e.g., Public Procurement Act) in order to decrease corruption risks.
Whistle-blowing protection was also again on the agenda. The programme primarily focused on

government institutions, and less attention was paid to the business sector.

Finally, in 2013, the regulation on whistle-blowing was enacted. Act CLXV of 2013 on
Complaints and Public Interest Disclosures contains the procedure for disclosing confidential data.
According to the preamble of the Act: “The National Assembly, committed to increasing public
confidence in the functioning of public bodies, recognising the importance of complaints and public interest
disclosures in improving the functioning of the state, having regard to the international obligations of
Hungary undertaken in connection with action against corruption, as well as the recommendations of
international organisations, recognising the efforts made by whistleblowers in order to promote public

interests, and ensuring the measures needed for the fullest protection of whistleblowers [...].”

In 2013, the government enacted Government Decree 50/2013. (II. 25.) on the system of
integrity management at public administration bodies and the procedural rules of receiving
lobbyists. It was a great step ahead on fighting corruption in the public sector; however, it mostly

affects the work of low-level public officials.®

> See in detail Government decree 293/2010. (XII. 22.) on designation of the police’s organ for internal crime prevention
and crime detection, on discharge of its duties, and on detailed regulation for life style monitoring and integrity testing,

¢ https://nvsz.hu/en/integrity-testing

7 Act CLXV of 2013 on Complaints and Public Interest Disclosures.
htep://corruptionprevention.gov.hu/download/4/ce/02000/Act%20CLXV%200{%202013%20Act%200n%20Com
plaints%20and%20Public%20Interest%20Disclosures. pdf

# Government Decree 50/2013 (II. 25.) on the system of integrity management at public administration bodies and

the procedural rules of receiving lobbyists.
http://corruptionprevention.gov.hu/download/7/ce/02000/Governmental%20Decree%2050 2013.pdf
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The concept of the Public Administration Programme was continued in the National Anti-
Corruption Program (2015-2018) (hereinafter: the Program) in such a way that, this time, it
aimed to orient non-governmental actors in line with the general objectives, as well as changing
corruption and emerging corruption risk factors. The Program laid down the main principles of
government action against corruption and the theoretical and methodological foundations needed
to determine the directions of action. Within the framework of the situation assessment, it
summarised the development of the fight against corruption in Hungary, presented the
government measures taken to prevent corruption, analysed corruption and related indices, dealt
with the findings of international organisations, and reviewed the main international anti-
corruption and integrity trends.

Its general objectives were to make the management of public funds more transparent, to
improve official procedures, to develop regulations that promote business integrity, to expand
anti-corruption education and training, to develop attitudes and to create the personal and
material conditions for an effective fight against corruption; it expected measures in these areas to

strengthen organisational and individual resilience to corruption in the medium term.

In order to achieve these aims, the government accepted the Government Decision no.
1336/2015 (V.27.) on the adoption of the National Anti-Corruption Programme and the Action
Plan on related measures for 2015-2016%, as well as Government Decision No.1239/2017
(IV.28.) on the adoption of the plan on measures related to the National Anti-Corruption
Programme for 2017 and 2018'.

The Program identified the following areas of intervention: increasing organisational resilience;
no influence on public procurement; increasing transparency; declarations of assets of civil servants;
development of official procedures; promoting clean business; education, training, attitude

formation; and strengthening the personal and material conditions of the fight against corruption.

The newest developments are the 1328/2020. (VI. 19.) Government Resolution on the
adoption of the Medium-Term National Anti-Corruption Strategy for the period 2020-2022
and the related action plan, as well as the Medium-Term National Anti-Corruption Strategy for
the period 2020-2022."

? No. 1336/2015. (V. 27.) Government Decision On the adoption of the National Anti-Corruption Programme and
the Action Plan on related measures for 2015-2016.
htep://corruptionprevention.gov.hu/download/5/ce/02000/Action%20P1an%202015-
2016%200n%20therelated%20measures%20-%20National%20Anti-Corruption%20Program.pdf

1 Government Decision No. 1239/2017 (IV. 28.) on the adoption of the plan on the measures related to the
National Anti-Corruption Programme for 2017 and 2018.

htep://corruptionprevention.gov.hu/download/6/ce/02000/Government%20Decision%201239%200{%202017.pdf
""" htps://korrupciomegelozes.kormany.hu/download/f//92000/STRAT%C3%89GIA %20k %C3%B6z2%C3%A9tett.pdf;
https://korrupciomegelozes.kormany.hu/download/a/21/a2000/1328 2020 (VI 19 )%20Korm hat%C3%A 1rozat.pdth
ttps://korrupciomegelozes.kormany.hu/download/a/21/a2000/1328 2020 (VI 19 )%20Korm hat%C3%A 1 rozat.pdf
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The Strategy achieves its goals in three areas of intervention, being technology-based, rule-based
and value-based. An innovation of the Strategy is making technology-based intervention areas as
much of a priority as rule and value-based areas of intervention. This is an important part of the

strategy because of the dynamically evolving e-government.

Despite the important attempts to curb petty corruption, these strategies and the focus of the

Criminal Justice System still fails to address the lack of high-profile corruption investigations.
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ITALIAN CASE STUDIES

COSTANZA DE CARO — ANNALISA MANGIARACINA — LUCIA PARLATO"
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Department of Law, ltaly; Prof” Lucia Parlato, University of Palermo, Department of Law, Italy. The present paper is the
result of a common research. However, Costanza De Caro drafted Country profile, Ban on granting penitentiary benefirs; The
anti-corruption Authority (ANAC), Corruption and the local context, Measuring corruption, Prevention/ National Corruption
Strategies, Annalisa Mangiaracina drafted Confiscation; confiscation by equivalent; non-conviction based confiscation; criminal
responsibility of legal persons; the stage of investigation; the prosecution ex officio; the whistleblowers; the length of preliminary
investigations; transparency for political organisations, Lucia Patlato drafted Criminal law legislation on corruption; criminal
offences: passive bribery; active bribery; foreign bribery; private bribery; abuse of public office; additional sanctions; mitigating
circumstances; the special non-punishment clause; pecuniary reparation; specific investigative measures; interception of
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Criminal law legislation on corruption
Introduction

Offences against corruption, together with embezzlement, extortion and abuse of office, are mainly
regulated in the second title of the second book of the Italian Criminal Code (hereinafter: CC).
Such regulation is composed of two parts: the category of offences of public officials against public
administration (arts. 314-335 bis), and the category of offences of private citizens against the
public administration (arts. 336-356). The purpose of the legislator is to protect the impartiality
and good performance of public administration, by contrasting the conduct that damages their
functioning and reputation. In addition, some criminal offences are provided for by the Italian
Civil Code (ICC) as well as by the Legislative Decree no. 231 of 8 June 2001, on criminal liability
against legal entities in the event that any of the crimes listed in the text of the above-mentioned
Legislative Decree (including crimes against public administration) is perpetrated by directors,

managers or employees for the benefit, or in the interest, of the company.

The normative framework on corruption went through several changes over the years'. The
first relevant amendment came into force with Law no. 86 of 26 of April 1990. This law
introduced new provisions into the CC, such as art. 316-bis related to the crime of
“embezzlement to the detriment of the state” and art. 319-zer concerning the crime of “bribery in
judicial actions”. Amendments to several articles, already in force in the ambit of crimes against
the public administration, were also introduced. After the 1995 PFI Convention (on the
protection of European communities’ financial interests), in 2000, by Law no. 300 of 22
September, the Italian legislator introduced art. 316-zer into the Italian Criminal Code
concerning the crime of “misappropriation of funds to the detriment of the state” (or other public
entities or the EU), as well as the crime of “international corruption” in art. 322-bis and a specific

rule on confiscation for equivalent for main offences against public administration (art. 322-zer).

On November 28, 2012, by Law no. 190 (known as “Severino’s reform”), the Italian legislator
passed a significant reform, introducing, inter alia, new bribery offences — “undue inducement to
give or promise a benefit” ex Article 319 guater and “illicit trafficking of influence” ex art. 346 bis —
increasing the punishments for existing offences and generally enlarging the sphere of criminal
responsibility for private parties involved in bribery. Moreover, it introduced an independent and
administrative authority — the National Anti-corruption Authority (ANAC) — responsible for
coordinating policies, defining guidelines and supervising and controlling corruption. (CARLONI
— PAOLETTI, 2019: 32 ff.) Severino’s reform has an historic relevance because, since that moment,

administrative prevention alongside criminal punishment has become a fundamental instrument

in the area of corruption.

'In the Italian literature see, among others, BASSI et al., 2020; ROMANO, 2019; VIGANO, 2014.
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After the 2012 reform, another important change occurred in 2015, with Law no. 69 of 27
May, which greatly increased the length of custodial sentences in the criminal provisions for
bribery and corruption set out in the CC. Then, Legislative Decree no. 38 of 15 March 2017
extended the reach of private commercial bribery by implementing the EU Framework Decision
2003/568/JHA on combating corruption in the private sector. On January 31 2019, Law no. 3,
on “Measures to fight crimes against the public administration as well as on the matter of the
statute of limitations and transparency of political parties and movements” entered into force.
This law (called the Bribe Destroyer Act) — well-known as “spazzacorrotti” — as affirmed in the
explanatory report, was passed with the purpose of “strengthening the activity of prevention,
detection and repression of crimes against the public administration” 2. It also was aimed at
adapting national law to the instruments for the fight against corruption adopted by the
European Council. Indeed, the Compliance Report adopted by GRECO (Groupe d’Etats contre la
Corruption)®, concerning measures taken by the Italian legislator to conform national legislation
to the European Convention on corruption of 1999, ratified by Italy with Law no. 110 of 28
June 2012 revealed the partial implementation — and in one case the lack of implementation — of

some recommendations.

Most recently, further innovations were introduced in 2020, by Legislative Decree no. 75 of 4
July (in force since 30 July 2020) entitled “Implementation of the EU Directive no. 2017/1371
(so-called PIF Directive) concerning the contrast, by means of criminal law, of frauds affecting
Union’s financial interests” (See CORSARO — ZAMBRINI, 2020).

Criminal offences: passive bribery

Bribery offences related to public officials are addressed in arts. 318-322 bis of CC. In particular,

they distinguish several types of offences, depending on the conduct of the perpetrator.

Art. 318 punishes “improper bribery” or “bribery for the performance of the function”, which
occurs when the public official, in connection with the performance of his or her functions or
powers, unduly receives personally or collects for a third party money or other benefits, or accepts
the promise of them. The notion of “other benefits” is wide, including not only economic

benefits, but rather any kind of economic and moral advantage?. The author of the crime is a

2 For a critical approach on the reform, see, among others: GAMBARDELLA, 2019; MONGILLO, 2019a; PADOVANI,
2018; PISANI, 2019: 25. For an overview of the reform, see FLORA — MARANDOLA, 2019; ORLANDI — SEMINARA,
2019.

% Council of Europe, GRECO, Fourth evaluation round. Corruption prevention in respect of members of parliament,
judges and prosecutors. Compliance report Italy, 7 December 2018. https://rm.coe.int/fourth-evaluation-round-

corruption-prevention-in-respect-of-members-of/16809022a7

* Court of Cassation, Section VI, 8 January 2021, no. 10084. www.dejure.it.
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public official or, pursuant to art. 320 CC, a person performing a public service’. According to
the case law®, the immunity provided for by art. 68 § 1 of Italian Constitution is not an obstacle
to the prosecution of the offence in relation to the activities performed by a member of the
Parliament. Punishment has been increased by Law no. 3/2019: it is imprisonment ranging from
a minimum of three years to a maximum of eight years’. As a common rule, principles applicable
to the assessment of the penalties are provided by the “general part” of the Criminal Code in arts.
132 and 133. The first one states that the application of penalties shall be at the judge’s
discretion, within the limits (minimum and maximum) established by the law for each crime; the
second specifies the principles to be applied by the judge in the exercise of his or her discretionary
power (e.g. the judge has to take into account the seriousness of the offence and the individual’s
attitude to the crime). Sanctions are increased in the event of a repeat of the crime, in accordance

with art. 99 CC, or where there are aggravating circumstances.

Art. 319 punishes “proper bribery” or “bribery for the performance of an act contrary to the
duties” which occurs where the public official, in exchange for performing (or having performed)
an act conflicting with the duties of his or her office, or in exchange for omitting or delaying (or
having omitted or delayed) an act of his/her office, receives money or other benefits, or accepts a
promise of such things. In order to ascertain the offence, under art. 319 CC, it is necessary that
the illicit agreement between the public official and the private provides the realisation of an act
specifically identified as contrary to the duty of the office®. Punishment is imprisonment from six
to ten years. Following art. 319 bis, headed as “aggravating circumstances”, the penalty is
increased where the facts referred to in art. 319 of the CC are based on the assignment of public
offices or salaries or pensions or signing contracts involving the public authority to which the
public official belongs, or the payment or refund of taxes. The perpetrator of the crime is a public
official or, pursuant to art. 320, a person performing a public service. As provided by the law, the

offence is considered committed both when an illegal exchange of money takes place and in the

> Art. 357 of the CC provides the definition of public officials: “As provided for under the criminal law, those who
perform a legislative, judicial or administrative public function are public officials. As provided for under the same law, the
administrative function is public when it is regulated by public law provisions and authority’s acts; when it is featured by
the formation and statement of the public administration’s will or by its implementation by means of authority and
certifying powers. defined as those who perform legislative, judicial or administrative public functions”. Italian
jurisprudence interprets “public function” to the widest possible extent and may also include employees of public
enterprises and companies which have been officially granted licenses to perform public services. Art. 358 of the CC
defines the person in charge of a public service: “For the purposes of criminal law, whoever performs a public service for
whatever purpose shall be considered to be in charge of a public service. Public service shall mean an activity that is
governed in accordance with the same modalities as a public function, although in the absence of the power vested in the
latter, and excluding the performance of simply ordinary tasks and exclusively manual work’.

Tribunal of Milan, Section X, 9 February 2021, no. 97. www.dejure.it. In the same judgment the Tribunal has
excluded the application to the member of the Parliament of the offence of “proper bribery” ex Article 319 CC.

"The minimum and maximum of penalty were originally fixed, respectively, at one year and six years” imprisonment.
8For the differences with art. 318 CC see Court of Cassation, Section VI, 22 October 2019, no. 18125.

www.dejure.it.
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event of a “promise”: it means that an agreement between a public official and a third party is

sufficient to constitute the offence.

Art. 319 ter concerns “Bribery in judicial acts” which occurs where the conduct as provided for
by the above-mentioned Articles 318 and 319 — so including “improper” and “proper” bribery —
is undertaken for favouring or damaging a party in civil, criminal or administrative proceedings
(tax proceedings are also included). In the notion of judicial act can be mentioned, for instance,
being heard as a witness in criminal proceedings or the act performed by the clerk’s office. The
specific intent (dolo specifico) to favour or damage a party is required. The crime is also committed
when money or other benefits are received or have been accepted the promise, for an act
previously done: so called “subsequent bribery” (corruzione susseguente)®. Punishment is

imprisonment from six to twelve years.

As mentioned before, by Law no. 190/2012, new offences were introduced in the CC. The
first concerns the “undue inducement to give or promise a benefit”, which punishes the public
official or the person in charge of a public service, where, by abusing his or her position or
powers, he or she induces someone to give or promise to him or her or to a third party, money or
anything of value unlawfully (art. 319-guater). Punishment is imprisonment from six to ten years

and six months.

The second concerns the conduct of active and passive influence peddling in art. 346-bis,
changed by Law no. 3/2019 with the aim of punishing prodromal conduct with regard to
corruptive arrangements that may involve a public official, whose decisions one would want to
influence illicitly '. It punishes anyone who, while not committing the offences of proper bribery
and bribery in judicial acts", by exploiting existing or alleged relations with a public official,
unduly makes someone give or promise to him/her or others, money or another advantage, as the
price for his/her unlawful intermediations towards the public official, or as consideration for the
public official for carrying out an act conflicting with the office’s duties, or for the omission or
delay of an office’s act. Criminal responsibility also applies to the private party who unduly gives
or promises money or other advantages (art. 346-bis). By the new Law, the scope of the provision
has been extended to include when a potential mediator only claims to be able to exercise undue
influence on a public official, a person in charge of a public service or one of the persons referred
to in art. 322-bis CC (foreign public official) in relation to the exercise of his/her functions or
powers. Moreover, the benefit given or promised is no longer of an economic nature. Punishment
is imprisonment from one year to four years and six months. The penalty is increased if the

author of the crime is a public official or the person in charge of a public service (§ 3); or if the

? Court of Cassation, Joint Section, 25 February 2010, no. 15208; Court of Cassation, Section VI, 9 October 2019,

no. 48100. www.dejure.it.
'For an analysis of issues posed by the new structure of the offence, see MONGILLO, 2019b: 42.

1 See Court of Cassation, Section VI, 19 February 2020, no. 12095, on the subsidiarity clause. www.dejure.it.

110



act is committed in connection with the exercise of a judicial activity or to remunerate the public
official or the person in charge of a public service or another of the persons referred to in art. 322
bis in connection with performing an act contrary to the duties of the office or to the omission or

delay of such an act (§ 4). The penalty is reduced if the act is of particular tenuousness (§ 5).
Active bribery

The conduct of active bribery is provided for by arts. 321 and 322 of the CC. According to the
first rule, headed “punishment against the briber”, “The penalties provided for under the first
subsection of the section 318, 319, 319-bis, 319-ter, and 320 in relation with the above-
mentioned hypotheses specified in the section 318 and 319 shall also apply to whoever gives or

promises money or other benefits to the public official or person in charge of a public service”.

Art. 322 of the CC, headed “Aiding and abetting bribery”, provides that a person who offers
or promises undue money or other advantage to a public official or person in charge of a public
service for the performance of his functions or powers, if the offer or promise is not accepted,
shall be subject to the penalty specified in paragraph one of art. 318, reduced by one third. If the
offer or promise is made to induce a public official or a person in charge of a public service to
omit or delay a duty of his/her office, or rather to perform an act contrary to his/her office, if the
offer or promise has not been accepted, the offender is bound by section 319 to the punishment
provided for therein, reduced by one third. The penalty referred to in paragraph one shall apply
to a public official or person in charge of a public service who solicits the promise or giving of
money or other advantage for the performance of his functions or powers. The punishment
provided for under the second subsection shall apply to the public official or person in charge of a
public service who solicits a promise, or being given money or other benefits by a private

individual, for the purposes specified under art. 319.
Foreign bribery

Pursuant to art. 322 bis CC (§S 1 and 2), bribery offences originally applicable for domestic
public officials have been extended to public officials of EU institutions and EU Member States,
and to the private briber. Following several reforms, most recently by Law no. 3/2019 (CAPUTO,
2019: 73.), its application has been extended to bribery offences committed by public officials of
foreign states and international organisations (such as the UN, the OECD and the European

Council)'?, with the limitations that only active corruption is punished (i.e., only the private

21. Members of the European Commission, of the European Parliament, of the Court of Justice, of the European
Court of Auditors; 2. Officers and agents contracted in compliance with the Staff Regulations of the European
Community or with the rules applicable to agents of the European Community; 3. persons entrusted by member
countries or by any public or private body in the European Community who exercise functions corresponding to
those of officers or agents of the European Community; 4. members and personnel of corporations founded on the
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briber, on the understanding that foreign public officials will be punished according to the laws of
the relevant jurisdiction). Under art. 322 bis CC, the reach of bribery offences has been
significantly broadened, in that it is now immaterial whether the functions of the official who

receives or is offered a consideration has any connection to Italy.

According to art. 322-ter. 1., introduced by Law no. 3/2019, assets seized within proceedings
related to the offence punished by art. 322 bis, other than money and financial assets, under the
authorisation of the judicial authority, can be placed in the custody of the judiciary police, who

make a request in order to satisfy organizational needs.
Private bribery

In 2002 an offence prohibiting private bribery was introduced, provided for by art. 2635 of the
Italian Civil Code. The reach of the offence was first extended by Law no. 190/2012, and then by
Legislative Decree no. 38/2017, which has implemented the EU Framework Decision
2003/568/JHA on combating corruption in the private sector. According to art. 2635, unless the
act constitutes a more serious offence, managers, general directors and executive officers
responsible for drafting the accounting documents of a company, auditors and official receivers
who, upon receiving or accepting the promise for themselves or others of money or other
advantage, perform or omit to perform acts, in breach of the obligations inherent to their office
and duties of loyalty, thereby causing harm to the company, shall be sentenced to imprisonment
from one to three years. A sentence to imprisonment for up to one year and six months shall be
imposed if the act is committed by a person subject to the direction or supervision of any of the
subjects indicated in paragraph one. Whoever gives or promises money or other advantage to the
persons indicated in paragraphs one and two shall be sentenced to the penalties specified therein.
The penalties specified in the above-mentioned paragraphs shall be doubled in the case of a
company with shares traded on regulated markets in Italy or other States of the European Union,
or which are largely widespread within the meaning of Article 116 of the consolidated legislation
on financial intermediation (7esto unico delle disposizioni in materia di intermediazione

[finanziaria) in Legislative Decree no. 58 of 24 February 1998 as amended.

basis of Treaties which established the European Community; 5. those who, in other member states of the European
Union, perform functions and carry out activities corresponding to those of public officials and those in charge of a
public service; 5 bis. judges, prosecutors, deputy prosecutors, officers and agents of the International Criminal Court,
to persons entrusted by countries belonging to the Treaty which established the International Criminal Court that
exercise functions corresponding to those of officers or agents of said Court, to members and personnel of bodies
founded on the basis of the Treaty which established the International Criminal Court; 5 fer. persons who perform
function or activities corresponding to those of public officials and those in charge of a public service in international
public organizations; 5 guater. members of international parliamentary assemblies or those organized at an
international or supranational level and judges and agents of the international courts; 5 guinquies. Persons who
perform function or activities corresponding to those of public officials and those in charge of a public service in
States outside the EU, when the conduct prejudices economic interests of the EU.
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It is important to note that Law no. 3/2019 has introduced the opportunity to punish ex
officio bribery in the private sector by eliminating the procedural requirement of a complaint by
the victim. It must be recalled that, by virtue of the reserve clause at the beginning of paragraph

1, art. 2635 Civil Code, does not apply if the conduct constitutes a more serious criminal offence.

The above mentioned Legislative Decree no. 38/2017 introduced art. 2635-bis of the Italian
Civil Code (“incitement of private-to-private corruption”) which punishes executives, general
managers, directors, auditors and liquidators of a company (or any employee of a company acting
under the direction or supervision of any of these persons) who demand, for themselves or others,
the payment or promise of money or other kinds of advantage, in order to act — or omit to act —
in breach of the duties relating to their office or in breach of the duty of loyalty incumbent upon
them, even when that demand is not accepted (§ 2). Moreover, that provision sanctions any
person, outside the company, who offers or promises the payment of money or other kinds of
undue advantage to someone holding representative, administrative, or executive positions within
the company in order to persuade them to act — or omit to act — in breach of the duties relating
to their office or in breach of the duty of loyalty incumbent upon them (§ 1). It follows that, as a
result of the amendments introduced by Legislative Decree no. 38/2017, both active and passive
corruptive behaviours are punished, irrespective of whether the subject accepts or declines the
offer of undue advantage or not. Moreover, Legislative Decree no. 38/2017 also included the
offence of instigation to private corruption among those that can lead to the criminal liability of
corporations under Legislative Decree no. 231/2000.

Law no. 3/2019 has eliminated, also for this offence, the procedural requirement of a

complaint by the victim.
Abuse of public office

The crime of abuse of public office has gone through several changes, most recently by Law no.
120 of 11 September 2020, aimed at restricting the application of the provision'. According to
art. 323 CC, “Unless the conduct constitutes a more serious crime, a public official or a person in
charge of a public service who, in the exercise of his functions or service, in breach of specific
rules of conduct expressly set forth by the law or either by acts having the force of law which are
not discretionary, or omitting to abstain in the presence of a proper interest or the interest of a
relative or in other cases prescribed, intentionally procures for himself or others an unfair
pecuniary benefit or causes an unfair disadvantage to others is subject to a prison sentence from
one year up to four years. The penalty is increased where the advantage or the damage are of
relevant gravity”. The legislator replaced the words “violations of either rules of Law or secondary
regulations” with “violation of specific rules of conduct expressly set forth by rules of either Law

or equivalent legislation which are not discretionary”. As a consequence of the modification, only

'3 For a critical approach on the reform see, inter alia, PARODI GIUSINO, 2021.
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violations of rules of conduct which are both specific and expressly provided by the Law are able
to trigger the crime at issue. This means that the offence pursuant to art. 323 CC cannot be
perpetrated merely by violating general principles of the legal system (e.g., art. 97 of the Italian
Constitution, which states the duties of impartiality and efficiency of the public administration);
and only violations of non-discretionary rules of conduct can be considered for abuse of office’.
This implies that the abuse of power (which may occur when, in discretionary acts, power is used
for a purpose which is different from that for which it was granted) can no longer be regarded as

criminal: a sort of abolitio criminis.

Additional sanctions

Relevant instruments in the fight against corruption are the additional sanctions (pene accessorie),

to apply as a consequence of the conviction for certain types of offences.

Specifically, art. 317 bis, originally introduced by Law no. 86/1990, provided a perpetual
interdiction from public office following a conviction for crimes provided for by arts. 314, 317,
319 and 319-ter of Criminal Code, reduced to a temporary sanction for the hypothesis of a
sentence of imprisonment for less than three years. The provision has been significantly changed
in 2019, by Law no. 3. First of all, the legislator has enlarged the list of offences to which the
accessory sanction of a ban from public office is applied (now including crimes set forth in the
following articles: 318, 319-bis, 319-quater, § 1, 320, 321, 322, 322-bis and 346-bis of the
Criminal Code). Moreover, the law has added, as a further sanction, the prohibition of convicted
public officers from contracting with the public administration, except for access to public
services': indeed, this sanction was not provided for by art. 32 ter CC and could only be applied
pro tempore. However, it should be stated that this sanction cannot be applied in case of a

conviction for conducts committed before the entry into force of Law no. 3/2019.

Furthermore, it is of note that, where the penalty for one of the above-mentioned offences is
imprisonment not exceeding two years or where the judge has recognised the circumstance
referred to in art. 323-bis § 1 of Criminal Code, the accessory sanction is predetermined for a
time ranging from a minimum of five years to a maximum of seven years, while, for the
recognition of the sanction referred to in § 2 of the art. 323-bis of the Criminal Code
(industrious reparation) the range is from one year to five years. As noted by scholars (MAGGIO,
2021: 521.), it is necessary to take into consideration the regulation of the suspension of the

sentence as well, pursuant to art. 166 § 1 of the Criminal Code, which encompasses both the

1 Court of Cassation, Section VI, 1* February 2021, no. 14214; Court of Cassation, Section VI, 28 January 2021,

no. 8057. www.dejure.it.

It is to be noted that in art. 32-guater of the Criminal Code concerning hypothesis where the conviction is
followed by the inability to negotiate with the public administration, the reference to arts. 319-zer, 346-bis and 452-
quaterdecies of the CC was introduced.
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main and accessory punishment. This rule — as changed by Law no. 3/2019 — provides that, in
the case of conviction for the aforementioned crimes, the judge has the option to order that the
suspension does not extend its effects to the accessory penalties of the interdiction from public
offices and of the inability to contract with the public administration. As a sort of “return to the

past” (LONGOBARDO, 2019: 155-156.), the application of the accessory penalty is also confirmed

in front of the conditional suspension of the sentence, with the only difference that this
applicability is subject to the discretion of the judge. What is not clear concerns the criteria to be

used by the judge in exercising the discretionary power recognised by art. 166 § 1 CC.

Moreover, according to the last paragraph added in art. 179 CC, the rehabilitation granted in
conformity to the rules provided for by this article does not produce effects on perpetual ancillary
penalties and is extinguished after a period of not less than seven years from rehabilitation, but
only if the person convicted has given actual and constant proof of good conduct. The rule is

clearly aimed at reducing the risk of recidivism.

It is also worth noting that the debarment from contracting with the public administration can be
applied, as a precautionary measure, before sentencing as well: for instance, at the stage of preliminary
investigation, at the request of the Public Prosecutor. Indeed, Article 289 bis, added by Law no.
3/2019 in the Italian criminal procedure code, among disqualifying measures', has introduced a new
precautionary measure that, in case of crimes against public administration, can be applied outside the
limits of the penalty provided for by art. 287 § 1 CPCV. This measure comes alongside the
suspension from public duty or service, regulated by art. 289 CPC, also applicable, according to § 2,
in the event of prosecution of a crime against the public administration, independently of the penalty
limits. According to § 2 of Article 288, during preliminary investigations, before deciding upon the
application of the measure requested, the judge for preliminary investigations shall question the
suspected persons. In the context of the rules concerning the application of coercive measures, this
represents a special condition because, as a general principle, these measures are applied by the judge
inaudita altera parte (art. 292), being the questioning postponed until the application of the measure
itself, in the ten days (five days for the precautionary detention in prison) following enforcement. The
anticipation of questioning is aimed, on one side, at permitting the exercise of the right of defence,
recognised by art. 24 of Italian Constitution; on the other, at putting the judge in a better position to
assess the existence of the general conditions for the application of the measure: i.e. the existence of
“serious indication of guilt” and at least one of the three specific grounds provided for by art. 274
CPC (risk of acquisition or of the genuineness of the evidence, risk of flight; and risk of the offence

being repeated). This being the premise, it should be noted that the new measure of debarment from

16 Other disqualifying measures are suspension of parental liability (art. 288); suspension from public duty or service
(art. 289); temporary prohibition to exercise specific professional or entrepreneurial activities (art. 290).

17 Art. 287 is so structured: “Without prejudice to special provisions, the measures provided for in this Chapter shall only
be applied if the prosecution involves crimes for which the law imposes a life sentence or the penalty of imprisonment for a
maximum term exceeding three years.”
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contracting with the public administration does not permit the questioning of the suspect before its

application: it is clearly a missed opportunity for all the parties in the proceedings.

Mitigating circumstances

Under art. 323 bis § 1, when the offences under arts. 314, 316, 316-bis, 316-ter, 317, 318, 319,
319-quater, 320, 322, 322-bis and 323 of the CC are particularly slight, the sanction is reduced
by up to one third. Such a mitigating circumstance occurs when the whole offence is barely
offensive and, therefore, not very serious, with reference to the conduct carried out, the amount
of economic damage or profit attained, the subjective attitude of the perpetrator and the event'®.
Therefore, its cannot only be determined by the mere slightness of the advantage gained by the

perpetrator.

The second mitigating circumstance (art. 323 bis § 2) has been introduced by Law no.
69/2015 and occurs if the perpetrator made effective efforts to prevent any further consequences
of the criminal activity, provide evidence of criminal offences and identify other perpetrators or
allow the seizure of the profits. It is to be noted that, with regard to the conduct aimed at
providing evidence of crimes, it is necessary that the conduct itself is relevant for the collection of
evidence and not only to reinforce the evidence already collected". Such a circumstance (which is
applicable only with reference to the offences under arts. 318, 319, 319-zer, 319-quater, 320, 321,
322 and 322 bis of the CC) is a kind of active repentance post delictum and results in a reduction

of the penalties from one to two thirds.

In accordance with art. 25, § 5-bis Legislative Decree no. 231/2001, the same mitigating
measure is applicable to the benefit of the legal entity which meets all the above-mentioned
conditions and adopts an organisational model suitable for preventing crimes of the same type.

The special non-punishment clause

By Law no. 3/2019 (BELLAGAMBA, 2021), a special non-punishment clause (causa di non

punibilita) has been introduced by a new art. 323 ter CC: a rewarding mechanism, inspired by
the legislation on “collaborators of justice” adopted in the field of mafia-type organisations. It will
be applied to individuals who commit bribery offences (such as those provided for in arts. 318,
319, 319-ter, 319-quater, 320, 321 and 322-bis, concerning corruption and undue inducement
and 353, 353-bis and 354 CC) in the event that they voluntarily disclose and provide useful and

concrete information to secure evidence of the crime and to identify other offenders involved. To

'8 Court of Cassation, Section VI, 15 April 2021, no. 25915. www.dejure.it.
YSee Court of Cassation, Section VI, 5 November 2020, no. 9512, where is specified that the conducts of
cooperation are alternatives. www.dejure.it.
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qualify for non-punishment, the disclosure has to be made before the offender becomes aware of
the investigation being carried out with regard to the committed offence and not later than four
months from the date of the offence. Self-reporting must be satisfactory in terms of evidence, in
the sense that the reporting person shall not merely confess their own crime but also concretely
provide useful information within four months, even if not necessarily “decisive” to ensure

evidence of the crime and to identify the other offenders. (See MONGILLO, 2019b: 265.)

Therefore, the exonerating self-reporting act is not only composed of an admission of guilt but
also of a collaborative “tip off” momentum. The accusations disclosed by the collaborator
concerning the criminal responsibility of the other offenders require further scrutiny in
contradictory between the parties and a specific validation in light of the criteria developed in the
case law. Theoretically, the non-punishment clause is of a subjective nature; therefore, in light of
the principle of personality, it can only deploy its effects in respect of the natural person to which
it is referred and not towards possible participants as well. It is worth noting that the clause in
question does not exclude culpability for the illegal act committed, rather the punishability of the
offender because of the utilitarian reason according to which contrasting corruption by making it

emerge is more profitable.

The clause waiving punishability is not applicable if the self-incrimination is aimed at perpetrating

the crime reported in favour of an undercover agent who has acted in breach of the law (§ 3).

Pecuniary reparation

According to art. 322 guater CC, introduced by Law no. 69/2015, and amended by Law no. 3/2019,
in the case of a conviction for crimes such as those provided for by arts. 314, 317, 318, 319-zer, 319-
quater, 320, 321 and 322-bis, the payment of a sum equal to the price or the profit of the crime is
ordered as a pecuniary repair in favour of the administration prejudiced by the conduct of the public
official or the public service, without prejudice to its right to compensation for damage. The
reparation has to be applied to the public official as well as to any private-sector worker convicted for

one of the crimes enumerated by the provision, this being an ancillary civil sanction®.

Ban on granting penitentiary benefits

By Law no. 3/2019, modifications on penitentiary conditions — in particular on art. 4-bis § 1 of
Law no. 354 of 24 July 1975 — have been implemented in order to strengthen the values of
neutralisation and punishment of the offender (“negative prevention”) over his or her
rehabilitation. Against this backdrop, the main criminal acts against the public administration

(arts. 314, § 1, 317, 318, 319, 319-bis, 319-ter, 319-quater, § 1, 320, 321, 322, 322-bis CC) have

2 Court of Cassation, Section VI, 5 February 2020, no. 16098. www.dejure.it.
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been included in the list of obstructing crimes (reati ostativi), meaning those particularly serious
and offensive conducts which prevent the offender from accessing penitentiary benefits, such as
alternatives to imprisonment, gaining permissions as a reward and working on the outside. (See
BACCARI, 2019: 281.)

By doing that, the legislator extended a peculiar regime originally intended to be reserved to
those convicted for mafia-type association crimes to the conducts against the public
administration. Hence, art. 4-bis of Law no. 354/1975 on the penitentiary system (Provisions
regulating the prison system and the execution of measures involving deprivation and limitation
of liberty) envisages a more disadvantageous regime to obtain the above-mentioned benefits, as
its applicability is conditional on collaboration with the justice system ex art. 58-zer or —
according to the new provision inserted by Law no. 3/2019 — ex art. 323-bis § 2 CC. Thus,
cooperation with justice remains the key for access to penitentiary benefits. Nonetheless, Law no.
3/2019 has undergone a declaration of unconstitutionality with the decision no. 32/2020%,
namely concerning the part in which the amendments introduced also apply to persons convicted
for crimes committed before the law entered into force. With this relevant decision, the
Constitutional Court reversed the consolidated interpretation in case law, according to which the
provisions concerning the enforcement of the sentence are not of a substantive nature and
therefore are not subject to the prohibition of retroactivity of criminal law under art. 25 of the
Constitution. Instead, the Court affirms that sentences shall be implemented according to the law
in force at the time of their enforcement, unless it causes a substantial transformation of the
nature of the penalty. In light of the harsh regime provided for under art. 4-bis, the latter must
not be applied retroactively when alternative measures to imprisonment, parole and the

prohibition of suspension of the enforcement of the sentence are concerned.

As far as the condition of procedural collaboration, the Italian Constitutional Court
intervened in 2019 with the decision no. 253* to point out that the presumption of the
persisting social danger of the offender with regard to bonus periods of short release (permessi
premio) shall not work in absolute terms, as it cannot be inferred from a refusal to collaborate
with the magistrates whether there are sufficient elements to exclude any further relations with
organised crime or the resumption of such relations. The declaration of unconstitutionality
concerns the absoluteness of the presumption; therefore, it should be deemed to be relative,

laying the burden of proof on their non-involvement with any criminal pact on the offender.

2 Constitutional Court, 26 February 2020, no. 32.
22 Constitutional Court, 4 December 2019, no. 253.
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Confiscation

The Italian legal system provides different types of confiscation. (See DIAMANTI et al., 2019)

They can be summarised as follows:

a) ordinary confiscation, aimed at confiscating assets linked to a specific crime, following a
criminal conviction for that crime;

b) value confiscation, so that assets of equivalent value can be confiscated as well, where
specific criminal assets are outside the reach of investigators;

c) the so-called “extended” confiscation, which can be ordered within a criminal procedure, or
as a consequence of a conviction for serious economic crimes, especially when organised
crime is involved; that is the case where a criminal conviction is followed by the
confiscation of not only the assets associated with the specific crime, but also of additional
assets which the court determines are the proceeds of another, unspecified crime.
Confiscation may be based on circumstantial evidence, for example the balance between a
persons’ assets and their lawful source of income;

d) third party confiscation, so that assets can be confiscated from third parties to whom they
have been transferred;

e) Non-conviction-based confiscation (Misure di prevenzione: art. 24 of Legislative Decree no.
159 of 6 September 2011, as amended by Law 1% December 2018, no. 32), ordered

through a separate procedure managed by the criminal court (77ibunale di prevenzione).

Art. 240 of the Criminal Code is the general provision on confiscation®. It is mandatory when
the assets are the “price” of the offence (meaning the price paid by a third party to commit the
offence), or the production, use, transport, possession or transfer of which constitutes an offence.
In the latter case, confiscation of assets is possible even in the absence of a conviction. As noted,
confiscation is also applicable to proceeds and instrumentalities of a criminal offence. There is no
definition of the term “proceeds” but, in practice, it is generally understood in a broad sense in

order to cover both direct and indirect proceeds.

Extended confiscation (confisca allargata), originally provided for by art. 12 sexies of Legislative
Decree no. 306 of 8 June 1992 and amendments, is currently regulated in art. 240 bis of the CC,
introduced by Legislative Decree no. 21 of 1 March 2018. This article establishes that, for several

#1n the event of conviction, the judge can order the confiscation of the items that served or were used to commit the
crime, and the items that constituted the product or the profit thereof. Confiscation is always ordered: 1) for the
items that constitute the price of the crime; 1-bis) for the assets that constitute the profit or product of computer
crimes, or confiscation of an equivalent amount if the former is not possible; 2) for items: the manufacture, use,
carrying, possession or disposal of which constitutes a crime, even if no conviction has been issued. The provisions of
the first part and of point no. 1 and no. 1 bis of the preceding paragraph do not apply if the item belongs to a person
unrelated to the crime. The provision of point no. 2 does not apply if the item belongs to a person unrelated to the
crime, and if the manufacture, use, carrying, possession, or disposal of it can be permitted by administrative
authorisation.
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specific offences indicated within the text of the provision, in cases of conviction (or application of a
penalty at the request of the parties™) it is always ordered that the money, assets or other utilities,
the origins of which cannot be justified by the convicted person, and of which, even through a
natural or legal person, he/she appears to be the owner or have the availability thereof in any
capacity, for a value that is disproportionate to his/her income declared for tax purposes or his/her
occupation shall be confiscated. Whatever the case, the convicted person cannot justify the
legitimate origins of the assets on the assumption that the money used to purchase them constitutes
the proceeds or the reinvestment of funds derived from tax evasion, unless the tax obligation was
extinguished through compliance with the law. In the cases described in the first paragraph, in the
event that the money, assets, and other utilities referred to in the same paragraph cannot be
confiscated, the judge orders the confiscation of other sums of legitimate money, assets, and other

utilities available to the offender, for an equivalent value, even through a third party.

The person concerned has to be convicted of serious offences, such as belonging to a mafia-
type association or criminal association for the purposes of human trafficking, extortion,
kidnapping for extortion, usury, money-laundering, terrorist offences and nearly all of the
offences against the public administration, including corruption offences. In particular, arts. 314
(embezzlement), 316 (embezzlement taking advantage of another’s error), 316-bis (embezzlement
against the State), 316-ter (misappropriation of funds against the State), 317 (extortion), 318
(bribery for the performance of an official function), 319 (bribery for actions contrary to official
duties), 319-ter (bribery in judicial proceedings), 319-quater (undue inducement to give or
promise benefits), 320 (bribery of a public service employee), 322 (incitement to bribery), 322-bis
(embezzlement, extortion, undue inducement to give or promise benefits, bribery, and incitement
to bribery of members of the International Criminal Court, European Community bodies, and

officials of the European Community and of foreign countries).

With regard to extended confiscation, art. 578-bis of the CPC, introduced by Italian
Legislative Decree no. 21 of 2018 and amended by Italian Law no. 3/2019, states that when
confiscation has been ordered in special cases pursuant to art. 240-4is of the Italian Penal Code
and other legal provisions or pursuant to art. 322-zer of the Italian Penal Code, the appeal judge
or the Court of Cassation, in declaring the offence expired due to extinguishment of the offence
or by amnesty, shall deliberate on the appeal only with regard to the effects of the confiscation,
after determining the liability of the accused. It follows that, in order to apply the provision in
question, the judge must have already ordered the confiscation before the offence is extinguished;
in the end, if the confiscation has not already been ordered, it will still be possible to initiate a
preventive procedure in order to apply confiscation as a patrimonial prevention measure. (See
DIAMANTI et al., 2019: 327.; MAUGERI, 2018)

24" Application of the penalty at the request of the parties” is a special procedure regulated in art. 444 et ff. of the
Italian Criminal procedural code. For more details see infra.

120



Confiscation by equivalent

Confiscation by equivalent assets, aimed at depriving the offender of the advantages derived from
his/her criminal activity, operates when the direct confiscation of the assets is no longer possible
because the assets have been hidden or consumed or are no longer identifiable. Value confiscation
of corruption proceeds is possible pursuant to and to the extent provided by art. 322-zer of the
CC. It statues that: “In the case of conviction, or the application of punishment at the request of the
parties pursuant to art. 444 of the Code of Criminal Procedure (CPC), for any of the offences as per
Articles 314 to 320, even though they were committed by the persons referred to in Article 322-bis, first
paragraph, confiscation of the goods representing the price or proceeds thereof shall always be ordered,
unless the goods mentioned belong to a person who has not committed the offence; if that confiscation is
not possible, the confiscation of the goods which the offender has at his disposal shall be ordered for a
value corresponding to such a price. In the event of conviction or the application of punishment
pursuant to Article 444 of the Code of Criminal Procedure, as regards the offence provided for in
Article 321, even though it was committed in relation to Article 322-bis, second paragraph,
confiscation of the goods representing the proceeds of it shall always be ordered, unless those goods belong
to a person who has not committed the offence; if such a confiscation is not possible, the confiscation of
the goods which the offender has at his disposal shall be ordered for a value corresponding to that of the
proceeds calculated and, at all events, for a value which is not lower than the money or other assets
given or promised to the public official or to the person in charge of a public service or to other persons
referred to in Articles 322-bis, second paragraph. In the cases provided for in paragraphs 1 and 2 the
judge shall also determine, upon conviction, the sums of money or shall indicate the goods to be
confiscated since they represent the price or proceeds of the offence or since they have a value

corresponding to that of such proceeds or price”.

According to case law®, the confiscation of an equivalent, ex art. 322-zer § 2, having a
sanctionatory nature, cannot involve each of the accomplices in the offence to pay the full
amount of estimated profit, but has to be allocated to the level of every accomplice’s participation

in the profit.

Non-conviction-based confiscation

Preventive measures (or ante-delictum) — personal and financial — were originally introduced by
the Italian legislator as anti-mafia legal instruments?. In particular, patrimonial prevention
measures, such as seizure and confiscation of assets, were firstly provided by Law 13 of September
1982, no. 646, the so-called Rognoni-La Torre Law. Then, by Legislative Decree no. 92 of 23

% Court of Cassation, Section VI, 20 January 2021, no. 4727. www.dejure.it.
26 For an overview see CARDAMONE, 2016.
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May 2008 (containing “urgent measures concerning public security” converted by the Law of 24
July 2008 no. 125) the principle of disjoint application of prevention measures related to
property (or financial) and prevention measures against persons was introduced. The law provides
that: personal and financial preventive measures can be applied separately; financial preventive
measures can be applied even in the event of the death of the person concerned; if the death of
the person occurs during the proceedings, it continues against the heirs or successors. Later, in
2010, by Law of 13 August, no. 136 (“Special plan against the mafia and delegation to the
Government on anti-mafia legislation”) the Government was delegated to adopt a code of anti-
mafia laws and preventive measures. With the Legislative Decree 159 of 6 September 2011 “Anti-
mafia laws Code and preventive measures, as well as new arrangements for anti-mafia
documentation”), the so-called Anti-Mafia Code entered into force. It maintains the existing

division of preventive measures into the two above-mentioned categories, personal and financial.

The seizure and confiscation of assets can be ordered when there are “sufficient clues” that
such assets are the proceeds of a crime. Seizure for prevention is ordered by the court (77ibunale
di prevenzione), even ex officio, with a reasoned decree, in relation to the assets that could be
directly or indirectly available to a person against whom a proposal for preventive measures has
been submitted, when their value is disproportionate to the subject’s declared income or
occupation, or when, based on “sufficient evidence”, there is reason to believe that they are or
constitute the re-use of the fruits of illegal activities (art. 20 of Italian Legislative Decree no.
159/2011). In such a case, it is up to the defendant to demonstrate the legitimate provenance of
the assets. This is an obvious case of reversal of the burden of proof. Moreover, seizure and
confiscation can also be applied to assets owned by third parties, where these can reasonably be
attributed to the defendant (e.g., assets owned by relatives). The illicit purchase of assets also
justifies the seizure and confiscation of those goods which are passed to the heirs when the suspect
dies either during the confiscation proceedings or if such a procedure has been initiated within
five years from his or her death (art. 18 of Italian Legislative Decree no. 159/2011). Under the
procedural profile, preventive measures are not applied in the ambit of ordinary criminal

proceedings, but within a parallel procedure, with extremely limited defensive guarantees.

It is to be highlighted that Italy’s preventive measures have been amended in 2017, by Law no.
161 of 17 October, that carried out a deep legislative reform of the so-called “anti-mafia code”.
The reform extended the possibility to apply personal and patrimonial prevention measures
against people suspected of crimes against the public administration (such as proper and improper
bribery, corruption in judicial proceedings, undue inducement to give or promise anything of
value, active and foreign bribery). The Italian scholars (MAIELLO, 2018: 5.) have strongly
criticised this reform: with the extension of preventive measures to crimes against the public
administration, the Italian legislator expresses the concept that the mafia and corruption are the

same thing and, consequently, they should legally be treated in the same way.
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Criminal responsibility of legal persons

As already stated in the introduction, in Italy, the criminal responsibility of legal persons is
regulated by Legislative Decree no. 231/2001. Entities, companies and associations may be held
directly liable for crimes of subjective intent committed either in Italy or abroad on behalf or for the
benefit of a company by a class of persons who have operational authority and are therefore liable
on behalf of the company. This includes (i) directors and managers who represent a company or
any relevant autonomous business unit, or de facto manage and control a company; or (ii)
individuals who are subject to the direction and supervision of the above-mentioned managers and
directors. According to art. 5, a company may only be held liable under Legislative Decree
n0.231/2001 if the crimes have been committed in the company’s interest or for the company’s
benefit. Conversely, no company liability arises if the top management or the individuals under the

top management’s control acted exclusively in their own or third parties’ interests.

Among the offences listed, art. 25 mentions also corruption crimes. It has been affected by
Legislative Decree No. 190/2012, which modified the crime of corruption (providing a
distinction between so-called corruption by coercion and undue incitement to give or promise
benefits). Furthermore, by Law no. 3/2019, that introduced the offence of “influence peddling”
(pursuant to art. 346-bis) and, lastly by Legislative Decree no.75/2020, that inserted some crimes
against public administration (arts. 314, 316 and 323) where they result in damage to the
financial interest of the EU. Currently, art. 25 provides: corruption and bribery (arts. 317, 318,
319, 319-bis, 319-ter, 320, 321 and 322-bis); instigation of corruption (art. 322); embezzlement
(art. 316-bis); wrongful obtainment of contributions to the detriment of the state (art. 316-zer);
undue inducement to give or promise a benefit (art. 319-quater); influence peddling (art. 346-

bis); and abuse of office (art. 323).

In the event that a company is convicted of bribery offences, it may face pecuniary penalties
up to a maximum of more than EUR 1 million for bribery crimes (depending on the criminal
offence concerned); disqualifying sanctions, ranging from four to seven years in the case of crimes
committed by top managers and from two to four years in cases of crimes committed by
employees — applicable also before the start of the trial — as follows: a) a ban on carrying out the
company’s business activity; b) suspension or withdrawal of authorisations, licences or
concessions instrumental in the commission of the crime; ¢) a ban on concluding contracts with
the public administration; d) exclusion from (or withdrawal of) contributions, assistance and
financing; and e) a ban on advertising goods or services; and confiscation of the price or proceeds

of the crime, as well as of corporate assets; and the publication of the conviction (art. 9).

The above-mentioned disqualifying sanctions can be reduced up to a maximum of two years if

the company, before the first-instance decision, acted in order to prevent further consequences of
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the crime, or actively cooperates with the Authorities in order to secure evidence and ensure the
identification of liable individuals or the seizure/confiscation of the money or advantage(s)
transferred, and eliminated the organisational deficiencies that led to the crime through the
adoption and implementation of a compliance and ethics programme (so-called “Modello 231°)

to prevent further crimes of the same kind (art. 25 § 5 bis).

In addition to the conviction, the confiscation of the price or the profit of the crime is always
ordered, except for the part that can be returned to the damaged party and without prejudice to
the rights acquired by third parties in good faith (art. 19). It may even be ordered by an
equivalent. In addition to this main scenario covering sanctions, the Legislative Decree also
includes criminal provisions with confiscation scenarios for various purposes, in particular: a) in
the case of the entity’s acquittal for having effectively adopted an organisational model, it is
permitted to confiscate the profit that the entity gained from the crime (even by equivalent) [art.
6 (5) of Italian Legislative Decree no. 231 of 2001]; b) it is also permitted to confiscate the profit
generated during the continuation of the activity through a judicial commissioner [art. 15 (4) of
Italian Legislative Decree no. 231 of 2001]; ¢) it is permitted to confiscate the profit in the event
of the failure to respect the prohibitive penalties [art. 23 (2) of Italian Legislative Decree no. 231
of 2001]. Preventive confiscation is ordered by the Court for seized property, the origins of which
cannot be justified by the defendant, and of which, even through a natural or legal person, he/she
appears to be the owner or can avail of it in any capacity, for a value that is disproportionate to
his/her income declared for tax purposes or his/her occupation, as well as any assets that are or
constitute the re-use of the fruits of illegal activities. Whatever the case, the defendant cannot
justify the legitimate origins of the assets if it is found that the money used to purchase them
constitutes the proceeds or the reinvestment of funds derived from tax evasion (art. 24 of Italian
Legislative Decree no. 159 of 2011).

The stage of investigation

The first instance of the Italian criminal process is divided into three phases: preliminary
investigations; preliminary hearing and the trial. Investigations into allegations of bribery and
corruption are carried out by the Public Prosecutor’s Office (hereinafter: PPO), which leads
investigations and directs the criminal police (art. 327 CPC). A criminal police department made
up of personnel coming from the various law enforcement corps (Polizia di Stato, Carabinieri,
Guardia di Finanza, Polizia penitenziaria, Corpo forestale dello Stato)* is established within each

Office of the public prosecutor.

Among the law enforcement corps who play a significant role in the investigation against

corruption, the Guardia di Finanza (GdF) must be mentioned, a specialised military police body

27 On the structure see GIALUZ ET AL., 2017: 25.
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which provides support to the competent prosecutor’s office and cooperates with the National
Anti-Corruption Authority and strictly linked to the Ministry of Economics and Finance. The
GdF is the competent authority for receiving reports of suspicious transactions and, together with
the anti-mafia Directorate, conducts the ensuing investigations, and can access banking
information. The GdF can support the ANAC in the exercise of its competences, both in the area
of public contracts and in the broad sector of corruption prevention measures. The GdF also
cooperates with the European Anti-Fraud Office (OLAF). According to the GdF, between
August 2016 and August 2019, 339 legal actions concerning corruption were launched with 117
pre-trial detention orders for corruption issued by the judicial authorities and related only to the

procurement sector. 74% of the events (113 cases) concerned the awarding of public contracts.

The criminal police carry out any investigation and activity ordered or delegated by the
judicial authority (art. 55 § 2). In particular, they must transmit to the Public prosecutor any
notitiae criminis without delay (art. 347), but when the police perform acts requiring the
participation of a lawyer, the time-limit for the communication is 48 hours (§ 2 4is); in case of
serious offences and, in any case, where there are reasons of urgency, the notitia criminis shall be
issued immediately (§ 3). The police may arrest (discretionary arrest iz flagrante delicto) without a
warrant a person who has committed a crime of embezzlement by taking advantage of somebody
else’s error as provided for in art. 316 CC; or in cases of corruption for an activity contrary to
official duties provided for in arts. 319 § 4 and 321 CC (art. 381 CPC). In these cases, arrest
shall only be enforced if it is justified by the seriousness of the criminal act or by the person’s
dangerousness, inferred from his personality or the circumstances of the act. In that case, the

measure has to be ordered by the judge for preliminary investigations.

Specific powers are attributed to the Italian anti-corruption Authority (ANAC) (MARRA,
2019: 441.), established by the Italian Anti-Corruption Law no. 190/2012 (Severino Law), which
substitutes the Independent Commission for the Evaluation, Transparency and Integrity of
Government (Commissione indipendente per la valutazione, la trasparenza e lintegrita delle
amministrazioni pubbliche, CIVIT), with the aim of controlling, preventing and fighting
corruption and illegality in the public administration. Its rules are aimed at ensuring effective
coordination and exchange of information with the Italian Prosecutor’s Offices when

investigating cases of bribery and corruption.
The prosecution ex officio

The crime of corruption can be prosecuted ex officio, which means that it is prosecuted regardless

of the injury to third parties and therefore regardless of the report of the injured party.
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Public officials and persons in charge of a public service are required to report, without delay
and in writing, to the public prosecutor or to the criminal police official, offences of which they
become aware while carrying out or because of their functions or their service, in accordance with
art. 331 of the CPC. If, during civil or administrative proceedings, an act emerges which may
constitute an offence subject to prosecution on the Public Prosecutor’s motion, the proceeding
authority shall draft and forward the report to the Public Prosecutor without delay. The failure to

report such offences constitutes a crime, following arts. 361 and 362 of the CC.

It should be noted that Law no. 3/2019 has modified the discipline for crimes against the
public administration committed abroad, by Italian citizens (art. 9 CC) or by foreign citizens (art.
10 CC). In these situations, the Law provides a group of offences against the public
administration — such as, inter alia, bribery of a person in charge of a public service, undue
trading in influence, extortion by a public official, bribery for the exercise of a public function —
or for the prosecution of which the request by the offended party or by the Minister of Justice is

no longer required.
The whistleblowers

In Italy, provisions concerning the protection of whistleblowers (DELLA BELIA — ZORZETTO,

2020; EVARISTI, 2021: 971.) in the public sector are set out in art. 54-bis of Legislative Decree

no. 165 of 30 March 2001, which regulates the general employment rules and procedures for
public service employees, whilst provisions regarding the private sector are set out in art. 6 of

Legislative Decree no. 231/2001%. Both decrees have been amended by Law no. 179/2017

entitled “Provisions for the protection of whistleblowers who report offences or irregularities

28 Art. 361, headed “failure to report a crime by a public official” stipulates the following: “The public official who fails
to report or delays reporting to the court, or to another authority which bas the obligation to report to the court, an offence
that he or she has become apprised of in the performance of his duties or because of his or her functions, shall be punished
with a fine ranging from EUR 30 to EUR 516. The sanction is imprisonment of up to one year, if the offender is a judicial
police official or agent, who learned of the offence but did not report it. The provisions above shall not apply when the
offence is punishable solely on the allegation of the offended party.”

»These rules are not mandatory for all entities but apply only to those that have adopted systems and controls to
prevent criminal offences (“Manual 231”). Manual 231 must provide for: one or more channels that enable directors
and employees, ensuring that their identity remains confidential, to present particularised reports of unlawful
conduct relevant to the Italian Legislative Decree, based upon precise and consistent factual evidence, or of breaches
of Manual 231 itself, where they have become so aware by reason of the duties they have performed; and at least one
other reporting channel, with information technology equally capable of ensuring the confidentiality of the
whistleblower’s identity. Manual 231 must provide for whistleblower protection against acts of retaliation or
discrimination for reasons directly or indirectly linked to the reporting. In a reversal of the usual burden of proof, in
the event of any dispute relating to disciplinary measures, demotion or reductions in employment duties, dismissals,
transfers, or other organisational measures that directly or indirectly adversely affect the whistleblower’s employment
conditions, it is for the employer to show that those measures were based on grounds that had nothing to do with the
whistleblowing. Moreover, the disciplinary system set forth in Manual 231 must provide for sanctions against: (i) any
person who breaches the measures protecting the whistleblower; and (ii) any whistleblower who acts wilfully, or with
gross negligence, in making a report that turns out to be unfounded.
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which have come to their attention in the context of a public or private employment
relationship”. According to art. 54 bis, § 1°°, persons liable for slander (untruthfully reporting to
the relevant authority a person for committing an offence or simulating the proof of a crime), for
defamation (any communication that harms the reputation of another person or persons), or
liable for an unjust action (due to pay compensation for damages) will not be afforded the
foreseen protection. With these three exceptions, public employees should receive protection
when reporting unlawful conduct®. However, in order to obtain protection, the public employee
first needs to report the wrongdoing to the ANAC or to a judicial authority. As far as the
wrongdoing reported or disclosed is concerned, the Law describes it as any illicit behaviour of
which a public employee becomes apprised through his/her employment. Whistleblowers are
protected against three types of workplace reprisal they may undergo as a result of reporting
wrongdoing: i) dismissal, ii) disciplinary sanctions; iii) direct or indirect discriminatory measures.
The list of possible retaliatory actions, particularly discriminatory measures, could be interpreted
to include a wide variety of reprisals, such as demotion, harassment, forced transfer, bullying, etc.
The Law also provides that discriminatory measures must be referred to the Department of
Public Administration. § 3 also provides that a whistleblower’s identity shall be kept confidential.
It may, however, be revealed in cases where disciplinary charges against the alleged wrongdoer are
based exclusively on the whistleblower’s report, or where the knowledge of the whistleblower’s

identity is absolutely necessary for the alleged wrongdoer’s defence.

No incentive is offered to whistleblowers as a consequence of reporting bribery or corruption.
The only “incentive” — actually, a sort of “protection” for the whistleblower — is that provided by
art. 3 of Law no. 179/2017, which qualifies the complaint of the whistleblower, if the “interest of

the integrity of the public administration” is pursued by him or her, as a “justified cause” of

301. A public employee who reports (...)unlawful conduct which has come to his attention in the performance of his
duties may not be punished, dismissed or subjected to direct or indirect discriminatory measure, having an effect on
his working conditions for reasons directly or indirectly related to the report. 2. The identity of the individual
making the report may not be disclosed without his consent during disciplinary proceedings, provided that the
disciplinary action was initiated on the basis of different evidence in addition to the report. If the disciplinary action
was initiated entirely or partly on the basis of the report, the individual’s identity may only be disclosed if this
information is absolutely indispensable for the defence of the individual accused of misconduct. 3. The adoption of
discriminatory measures shall be reported to the Department for Public Administration by the interested party or by
the trade union organisations with greatest representation within the administration in which they were implemented
in order to enable the appropriate action to be taken. 4. The statement shall not be available for access in accordance
with Art. 22 et seq. of Law no. 241 of 7 August 1990.

3! The ANAC imposed a penalty for retaliatory measures against a whistleblower for the first time since the adoption
of the whistleblower protection legislation. The whistleblower, a manager and a member of the Disciplinary
Committee in a municipality based in the region of Campania, reported the members of the committee for
negligence by a public official (art. 328 CC) and abuse of public office (art. 323 CC). Following the filing of the
report with the judicial authority, the manager was suspended from work without pay for ten days and then for
another twelve days. After a careful examination of the matter and a hearing of two members of the disciplinary
committee, the ANAC considered the underlying reasons for the measures against the whistleblower as retaliatory,
inflicting a penalty of €5,000 ($6,200) on the person responsible for the suspension.

See https://fcpablog.com/2019/10/17/italy-finally-protects-a-whistleblower-issues-first-penalty-for-retaliation/
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disclosure of professional secrets. Therefore, art. 3 provides for an exonerating circumstance for
the crimes of “disclosure and use of official secrets” (art. 326 CC), “disclosure of professional
secrets” (art. 622 CC), “disclosure of scientific and industrial secrets” (art. 623 CC) and “breach
of the duty of loyalty” (art. 2105 of the Civil Code).

The length of preliminary investigations

When a crime is reported, the Public Prosecutor — who can also actively search information
relating to the offence — has the duty to insert the notice into the register of notitiae criminis (art.
335 CPC) immediately: starting from that moment, preliminary investigations officially take
place. The Code of Criminal Procedure limits the length of an investigation in order to protect
the interests of persons under investigation (art. 405 CPC). After undertaking an investigation by
filing a notitiae criminis in the register, a Public Prosecutor has six months or twelve months (for
more serious offences) to complete an investigation. In complex cases, the judge for preliminary
investigations may extend the limitation period to 18 months on request of the prosecutor (art.
407 § 1 CPC), or to 24 months (for more serious offences). Corruption cases are not in the list of
crimes deemed as serious offences; therefore, the time limit to conclude investigations is fixed at
18 months. Preliminary investigations finish with the request for committal to trial (art. 416),
filed by the Public Prosecutor unless a request to discontinue the case is submitted, according to
arts. 408 and 411. In the first case, the Public Prosecutor forwards the request to the judge to set
up a preliminary hearing. At the end of the hearing a judgment of no ground to proceed (art.
425) or, as an alternative, the decree for committal to trial (art. 429) can be pronounced. Trials
for corruption cases will be heard in front of the Tribunal in a collegial setting. Art. 132 bis of the
implementing provisions of the Code of Criminal Procedure code, to expedite the initiation of
criminal proceedings, requires prioritising hearings for the offences related to corruption cases

(such as arts. 317, 319, 319 ter, 319 guater, 320, 321 and 322 bis CC)*.
Specific investigative measures
As with other serious crimes, a range of investigative techniques is available for investigating

corruption cases, including interception of communications and video surveillance. Undercover

operations may be used since the reform introduced by Law no. 3/2019.

Interception of communications

A relevant means of obtaining evidence is the interception of conversations or communications,
admitted only for offences listed in art. 266. The interception of communications in ordinary

cases is regulated by art. 266 and followings of the CPP. They are called ‘interception post-

32 See lett. f-bis, introduced by Law 23 June 2017, no. 103.
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delictum’ as, in principle, they can only be used after an offence has been committed and the
preliminary investigations have started. Art. 267 § 1 reads as follows: the interception is
authorised by a reasoned decision where there are serious grounds (gravi indizi) for believing that
a crime has been committed and it is absolutely indispensable for the purposes of the
investigation. The interception warrant is issued by the judge for preliminary investigations upon
the application of the Public Prosecutor. Art. 266 § 2 prohibits any interception carried out in a
home or dwelling, or in another building or structure of private ownership, unless there is reason

to believe that criminal activity has taken or is taking place within that building.

Exceptional provisions for the interception of communication under less stringent
requirements were first enacted by art. 13 of Law no. 203 of 12 July 1991, for the investigation of
organised crime offences, later extended to terrorism cases. According to the provision, an
interception can be authorised where there are sufficient (instead of serious) grounds (sufficienti
indizi) for believing that a crime has been committed. Second, interceptions need only to be
necessary (rather than indispensable) for investigative purposes. Moreover, it permits —
notwithstanding what is provided by art. 266 CPC — interception in the house, or in any other
private places, in proceedings relating to organised crime offences, even if there is no reasonable

ground to believe that any criminal activity is actually taking place there.

The United Criminal Chambers of the Supreme Court* adopted a relevant decision regarding
this issue. The question posed to the Joint Sessions was the following: “/Is/ it possible to carry out
electronic surveillance among people present through the installation of a trojan on portable electronic
devices (smartphones, tablets or laptops) even in private dwellings, although not identified separately

and even if no criminal activity is undertaken inside them?”

In its judgment, the Court distinguished between two categories of activities: “online searches”
and “online surveillance”. Whereas the former involve copying existing data, the latter involves all
other forms of hacking-based surveillance. In light of the qualifier in Article 266 § 2, the Court
ruled that, for “online surveillance” (i.e. “real time interception” using malware) such activities
could be lawful under art. 266 § 2 but must be “limited exclusively to proceedings relating to
offences of organised crime” (namely mafia and terrorism-related crimes) under art. 51, § 3-bis
and 3-quater, CPC. The reason behind this decision concerns the fact that, according to the
interpretation of the court, such surveillance does not constitute an infallible condition for the
legitimacy and usability of interceptions of conversations and communications between those

present, recorded with the use of trojan technologies. (VACIAGO — SILVA RAMALHO, 2016: 92.)

In this regard, several legislative reforms have been put forward in recent years. First, by Law

no. 103 of 23 June 2017, the scope of application of such technological instrument has been

3 Court of Cassation, Joint Section, 1 July 2016, no. 26889, Scurato. See GIORDANO, 2020.
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codified, providing for its admissibility for the interceptions of conversations in matters
concerning organised crimes. Then, by Law no. 3/2019 the possibility of using trojan horses has

been extended to corruption cases. (SIGNORATO, 2019: 245.; ZICCARDI, 2020) Further

amendments have been introduced by Law 28 February 2020, no. 7 and lastly by Law 25 June
2020, no. 70.

Trying to sum up the current legislative framework, in ordinary cases (as provided by art. 266
§ 1), the interception of communications between individuals present is allowed, which can also
be performed through the insertion of a computer sensor on a portable electronic device. If
sensors are to be installed in private residences, they can be authorised by the judge only if
justified reasons to believe that criminal activity is taking place there exist (art. 266 § 2).
However, such interception is always allowed for organised crime offences, and therefore even if it
takes place in private homes regardless of whether criminal activity is taking place there, and also
for the crime of public officials against the public administration punished by imprisonment of
no less than a maximum of five years: in the latter case it is necessary to specify reasons that justify

the recourse to this measure in private places (art. 266 § 2 bis).

Concerning the conditions for the authorisation of interception by the judge for preliminary
investigations, art. 267 requires that, in the case of use of an IT trojan for interception on
portable devices, the authorisation decree must indicate the reason that makes this method
necessary for the purpose of the investigation and, if there are crimes other than those referred to
in art. 51 § 3 bis and 3 guater and for crimes of public officials against the public administration
punished with imprisonment of no less than a maximum of five years, also the place and time,

even indirectly determined, in relation to which the activation of microphone is allowed.

Undercover 0])€Vdfi0715

By Law no. 3/2019, the legislator amended art. 9 of Legislative Decree no. 146 of March 16,
2006 — aimed at implementing the United National Convention against Transnational
Organised Crime (UNTOC) — extending the use of undercover agents to investigate corruption
offences as well. First of all, it has expanded the list of offences for which the recourse to the
special technique is admitted, including bribery (art. 317), different types of corruption (arts.
318, 319, 319-bis, 319-ter, 320, 321, 322-bis of the Criminal Code), undue inducement to give
or promise benefits (art. 319-quarter § 1), incitement to corruption (art. 322), foreign bribery
(art. 322 bis), trafficking in illegal influence (art. 346 bis), and violations of freedom in public
trade (arts. 353 and 353 bis).

Moreover, it has widened the activities that the agent can perform as a simulated corrupt

public official: “ [The] the payment of money or other utilities in the fulfilment of an illicit
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agreement already concluded by others, the promise or offer of money or other utilities requested
or solicited by the public official or the person in charge of a public service as a price for
committing the crime”, still mentioning in the last sentence “prodromal and instrumental”
conduct among those whose punishment is excluded. Alongside the risk highlighted by scholars
(MAGGIO, 2021: 519.) according to which this exonerating conduct may become a cause of

indiscriminate impunity for all the activities performed by the undercover agents, the new
provision has triggered several criticisms. Keeping in mind the distinction between the
undercover agent and the agent provocateur, drawn by the European Court of Human Rights in
several judgments®, it should be avoided that the conduct of the agent who “promises or offers
money” is an initiative by the agent, so as to induce the commission of a crime against the public

administration.” (CAMON, 2018: 3.) In order to avoid doubts on the nature of the behaviour, the

Explanatory Report stated that “non-punishable conduct remains confined to that necessary for the
acquisition of evidence relating to illegal activities already in progress and that does not instigate or
provoke criminal conduct, but is indirectly or purely instrumental in the fulfilment of others’ illegal
activity”. (CASSIBBA, 2019: 207.)

An essential requirement is that undercover operations shall be arranged for the sole “purpose
of acquiring evidence” in relation to the crimes listed in the above-mentioned Article 9, so
undercover operations cannot, therefore, be used for purely preventive purposes and shall only
take place after the acquisition of a notitia criminis, in the framework of an already established

criminal procedure. (MAGGIO, 2021: 520.)

According to the general provision, the undercover agent has to be a police officer belonging
to specialised structures — with the possibility to rely on agents, auxiliaries and intermediaries, to
whom the exemption clause is extended — who has to perform his/her activities within an official

operation arranged by top law enforcement agencies after the authorisation by the public

prosecutor. As highlighted by scholars (MONGILLO, 2019a: 254.), the new rule does not mention
specialised structures in the field of corruption. As such, every time a crime of corruption is
relevant within an investigation where a specialised structure (as in drug crimes) exists, an official

belonging to these structures can perform the undercover operation.

Special proceedings: summary trial and plea bargaining

In the Italian criminal procedural code there are some special proceedings, aimed at reducing the
length of criminal proceedings, all regulated in Book VI of the CPC. The most significant are

summary trial (giudizio abbreviato) and the application of a penalty at the request of the

% The leading case is ECtHR, 9 June 1998, Teixeira de Castro v. Portugal, § 31; see also ECtHR, 5 February 2008,
Ramanauskas v. Lithuania; ECtHR, 21 February 2008, Pyrgiotakis v. Greece; ECtHR, 4 November 2010, Bannikova
v. Russia, §§ 33; ECtHR, 20 February 2018, Ramanauskas v. Lithuania (No. 2), §§ 52-61.
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parties/plea bargaining (applicazione della pena su richiesta delle parti): they both do not envisage

the trial, as they are celebratedduring the preliminary hearing (udienza preliminare).

In the summary trial (art. 438 and ff) the defendant requests to be judged on the evidence
gathered during the preliminary investigations and defence investigations. Since a reform adopted
in 2019, it cannot be requested for crimes punishable by long or life imprisonment. In the case of

conviction, the sentence is reduced by one third and by half for misdemeanours.

With regard to the plea bargaining (art. 444 and ff), the prosecution and the defence can
jointly ask the judge for preliminary investigation or the judge for preliminary hearing to impose
a specific penalty on which they both agree, as long as the proposed sentence for the offence on
trial does not exceed two years of imprisonment, reduced by up to one-third compared with the
one provided by the law for the criminal offence concerned. With Law no. 134 of 12 June 2003,
the legislator introduced a new kind of plea bargain (called a “broadened plea bargain”,
patteggiamento allargato): the threshold for its application has been increased to an envisaged

sentence that does not exceed 5 years of imprisonment, reduced by up to one-third.

The judge retains his or her discretionary powers to accept or reject this kind of procedure.
The benefits of the procedure for the defendant may be summarised as follows: the sanctions
agreed on with the prosecutor are reduced by a maximum of one third; if the judgment does not
exceed two years of imprisonment (or two years of imprisonment combined with a financial
penalty), the judgment itself does not entail paying the cost of the proceedings or the application
of ancillary penalties and security measures, except for confiscation in the cases set forth by art.
240 of the CC; if the judgment does not exceed two years of imprisonment (or two years of
imprisonment combined with a financial penalty), the offence shall be extinguished if the accused
does not commit a crime or misdemeanour of the same kind within five years (if the judgment

concerns a crime) or two years (if the judgment concerns a misdemeanour).

Some special rules are provided for in the matter of corruption. Indeed, as set forth by art. 444
§ 1-ter of the CPC, in the event of prosecution of any of the crimes set forth in arts. 314, 317,
318, 319, 319-ter, 319-quarter and 322-bis of the ICC, the request for plea bargain proceedings is
subject to the full restitution of the price or the profit arising from the offence. The court shall
assess whether the latter condition is met and, in general terms, whether the plea bargain
agreement complies with the law. If the evaluation is positive, the court delivers the plea bargain
sentence, otherwise it is rejected. At this regard it is to report a judgment® that has admitted the
special proceedings requested by a private defendant with regard to the undue induction, even

without the full restitution. An interpretation aimed at mitigating the rigid rules introduced by

3 Judge for the preliminary investigation of Bologna, 13 November 2020, no. 1023. with a comment by PINCELLI, 2020.
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Law no. 69/2015, that as a consequence have reduced the margin of application of these special

proceedings.

Furthermore, Law no. 3/2019 (MENNA — PAGLIANO, 2019: 233.), aimed at reinforcing the

fight against corruption, added paragraph no. 3-bis to art. 444 of the CPC, which states that, in
the event of prosecution for any of the crimes provided for by arts. 314 paragraphs 1, 317, 318,
319, 319-ter, 319-quarter, paragraphs 1, 320, 321, 322, 322-bis and 346-bis of the ICC, the plea
bargain request may be subject to the exclusion or suspension of the accessory penalties provided
for by art. 317-bis of the ICC. Should the judge deem it mandatory to apply these accessory
penalties — a ban from public office or the prohibition of public officers from contracting with

the public administration — they shall reject the plea bargain request.

As far as criminal liability of legal persons is concerned, pursuant to art. 63 of Legislative
Decree no. 231/2001, administrative liability may also be settled through a plea bargain
agreement. Indeed, the company is entitled to settle its potential administrative liability with an

agreement on pecuniary sanctions and on the duration of disqualifying measures (if applicable).

The anti-corruption Authority (ANAC)

The Italian Anti-corruption Authority (ANAC), established by Law no. 190/2012, implementing
art. 6 of the UN Convention against corruption, is an independent and administrative authority
aimed at preventing corruption in public administrations. (PARISI, 2020) The board is composed
of five members appointed for a non-renewable mandate of six years. The nominations, proposed
by the Minister for Public Administration and Simplification, in agreement with the Minister for
Justice and the Minister for the Interior, are approved by the Council of Ministers and the
candidates are appointed by the President of the Republic. It has also been identified as the
responsible entity for the supervision and regulation of public contracts. This competence is
complemented by the collection of data on tenders and on companies operating in the public

sector. For this purpose, ANAC manages the Observatory for public contracts.

The ANAC is also a recipient of whistleblowing reports from public administrations pursuant
to Legislative Decree no. 90 of 24 June 2014. A power attributed by the same Legislative Decree
was that of putting a contract under external control (commissariamento) if the firm obtained it
through corruption or was influenced by some mafia-type organisation. Furthermore, the ANAC
is tasked with defining the Anti-corruption strategy and supervising the adoption of the three-
year plans. The Anti-corruption strategy is based on a national anti-corruption plan (P.N.A.) and
three-year anti-corruption plans and codes of conduct to be adopted by the public administration
and state-controlled enterprises. Whilst it can impose sanctions in the event of failure to adopt

the three-year plans and/or codes of conduct, the authority has largely invested in fostering a
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preventive culture by providing advice and guidance to the public administration, as well as

establishing guidelines and standards for codes of conduct in specific administrative areas.

The ANAC has a broad range of powers (listed in several sources such as Legislative Decrees
no. 90/2014 and no. 50/2016), which may be summarised as follows: analysis of the causes which
facilitate corruption, identifying preventive initiatives (for this purpose the authority issues the
annual National Anti-Corruption Plan); inspections by requesting information, acts and
documents, and the implementation of the initiatives required by the National Anti-Corruption
Plan; supervision of public contracts and public tenders; reporting to the Public Prosecutor’s
Office in the event of crimes or to the Court of Auditors in the event of detriment to the
Treasury; regulation by issuing guidelines (also having a binding value); management of the
national database of public contracts, digital record of public contracts and national register of
evaluation commission members; imposition of disqualifying and pecuniary sanctions in the
event of failure, without justified reason, to provide the information requested by it or the
contracting authorities or, in the event of providing false information or documents; incentive
reporting through a whistle-blowing channel and imposition of pecuniary sanctions against those
who take revengeful initiatives against the reporters; and Corruption Prevention and
Transparency Officials who fail to assess the reports received; in the event of prosecution of any
of the crimes under arts. 317, 318, 319, 319-bis, 319-ter, 319-quater, 320, 322, 322-bis, 346-bis,
353 and 353-bis of the ICC or in the event of potential unlawful conduct referable to a successful
tenderer, the ANAC will inform the Prosecutor’s Office and propose that the Prefect:

a) orders the replacement of the persons involved in the investigation in corporate bodies and,
if the company fails to comply, imposes extraordinary and temporary management of the
company with specific reference to the fulfilment of the public contract related to the
potential unlawful conduct; or

b) imposes extraordinary and temporary management of the company with specific reference

to the fulfilment of the public contract related to the potential unlawful conduct.

Transparency for political organisations

By Law no. 3/2019, several changes have been introduced aimed at ensuring the transparency of
political parties, movements, and foundations®. In particular, art. 1 § 10 provides for the
increased transparency requirements with regard to political party funding — now donations with
an annual value equivalent to 500 euros or more will have to be fully disclosed. Moreover, it is
forbidden for political parties and movements to receive contributions in the form of money,
other benefits, services and/or other forms of support from governments or public bodies of
foreign states, or from legal entities established in a foreign country that are not obliged to respect
the fiscal rules in Italy (§ 12).

3 For more details see RONGA, 2019: 307.; GIUPPONI, 2019: 359.

134



According to art. 1 § 14 of this Law, within two weeks prior to electoral contests of any type
in all municipalities with at least 15,000 inhabitants, political parties and movements must
publish on their own internet sites the curricula vitae of their candidates and the certificates issued
by the respective judicial registers providing their absence of criminal background. The
curriculum vitae and criminal certificates (which must be issued no later than 90 days prior to the
date of the electoral event) must also be published in an appropriate section called “Transparent
Elections” on the internet site of the institution directly connected with the election, or on the
site. of the Ministry of the Interior concerning the elections of members of the National

Parliament or the European Parliament coming from Italy (§ 15).

The concept of political parties and movements encompasses foundations, associations and
committees, the executive organs of which are appointed wholly or in part by political parties and
movements or by persons who are or have been, within the previous ten years, members of the
National Parliament, the European Parliament, or regional or local electoral assemblies, or those
who hold or have held, in the previous ten years, government appointments at the national,
regional or local levels, or institutional appointments based on their membership of political
parties or movements, among other grounds (§ 20). Political parties or movements that violate
the new restrictions related to transparency and the fight against corruption are subject to
administrative fines between three and four times the amount of the contribution, benefits or other
forms of financial support involved. [/. art. 1(21)]. Law no. 3/2019 charges the Commission for
Transparency and Control of Statements of Political Parties and Movements with verifying the

compliance of these new provisions related to transparency and corruption (§ 26).

Measuring corruption

Italy, as well as other countries, lacks scientific data on the corruptive phenomenon or constant
territorial collections of data which may provide for a unique and accessible measurement system.

(GNALDI — PONTI, 2018) “Real” corruption is hard to quantify; nevertheless, several attempts to

develop precise indicators to measure the impact and the extent of the phenomenon have been
put forward even though some statistical research has shown how the perception of corruption by
citizens is influenced by their specific characteristics and countries of origin. Attempts based on
the direct experiences of the victims or on significant data, such as the divergence existing
between market prices and selling prices of public services failed in terms of exactitude. Moreover,
judiciary statistics do not indicate the number of corrupt criminal acts perpetrated in light of the

illicit pacts difficult to detect and rarely reported. (MONGILLO, 2019a:239.)

A reliable indicator concerns the perception existing among stakeholders of the pervasiveness

of corruption. According to the 2020 Corruption Perception Index Report issued by
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Transparency International, Italy scores 53/100, ranking 20" within the European Union and
52 globally. Since 2012, it has gained 11 points, showing an improved opinion among experts
and businesspeople of the levels of public sector corruption. Nonetheless, it shall be noted how
these data are influenced by “common sensations” felt by civil society which holds the lowest ever
levels of confidence in public institutions, making this parameter not completely reliable. Indeed,
according to the 2020 Special Eurobarometer survey, submitted to members of civil society, 88%
of respondents in Italy deem corruption to be a widespread phenomenon, especially at the

political level (political parties and politicians at national, regional and local level).
Corruption and the local context — Corruption profile in practice

Francesco Cascio, a Sicilian politician, according to the public prosecutor of Palermo, during the
period spent as an assessor at the Department of Tourism, between 2001-2004, under the
Government headed by Salvatore Cuffaro, concluded an illicit agreement with the entrepreneur
Giuseppe Lapis aiming to perform acts (specifically three cases of corruption) contrary to his
duties aimed at guaranteeing that the enterprise “Ecotecna s.r.l.” received European financing of
more than six million euro for building a resort, as well as of a sport centre for golf activities. As a
remuneration he would have obtained from entrepreneurs Giuseppe and Gianluigi Lapis, owner
of Ecotecna s.r.l., “works” and “services” for the construction of his country-house, located not far
from the resort itself. Cascio, according to the charge, would have acted in cooperation with two
other public officers who opted for the ordinary trial. The proceedings against the latter
defendants were closed in 2019 by the Tribunal of Palermo with a declaration of extinguishment
of the offence ex Article 531 CPC.

The proceedings against Cascio were more complex. After the conclusion of preliminary
investigations, the defendant requested a summary trial (art. 438 CPC), to be initiated before
the judge of preliminary hearing in Palermo. He was convicted and sentenced to two years and
eight months imprisonment and, as a consequence of the “Severino law”, was suspended from
political office. Indeed, art. 8 of Legislative Decree, no. 235 of 31 December 2012 (codifying
the provisions governing disqualification from standing for election (incandidabilita) and
disqualification from holding elected and government office (divieto di ricoprire cariche elettive e
di Governo) following final convictions for certain offences) provides the automatic suspension
of those persons convicted of particularly serious offences or offences against the public
administration whose criminal conviction has not yet become final®’. On 29" November 2017,
the Court of Appeal of Palermo, upon appeal by the defendant, reversed the judgment. In
particular, it declared annulment due to the expiration of time with regard to the corrupt acts
having occurred in 2001, and acquittal for the last part of the indicted conduct. As of the day
of the appeal decision, the suspension by the political function expired and he returned to his
political role. The general Prosecutor submitted an objection to the judgment of the Appeal

Court, but in 2018 the Supreme Court rejected it.

% See Constitutional Court, 11 March 2021, no. 35, on the conformity of automatic suspension with ECHR.
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Prevention/National Corruption Strategies

The prevention and fight against corruption is shared between several authorities. The National
Anti-Corruption Authority (ANAC), as said before, was introduced by Law no. 190/2012,
acquiring its current denomination in 2014. It is an independent administrative body tasked with
the prevention of corruption within the public sector and in state-controlled or participated
entities, through the implementation of duties of transparency and fairness in all managerial
aspects and in the commitment and execution of public contracts. ANAC also plays a consultive
role, providing advice and guidance to the public administration, as well as establishing guidelines
and standards for codes of conduct in specific administrative areas. Furthermore, the 2012 law
entrusts the authority with the building of the national anti-corruption strategy, requiring the
delineation of a National Anti-Corruption Plan (P.N.A.) which defines the general preventive
measures that public administrations must implement in order to comply with the legislative
framework. ANAC is also tasked to supervise the adoption of a three-year Corruption Prevention
Plan (P.-T.P.C.) by public administrations. At this regard, the authority may impose
administrative pecuniary sanctions on those required subjects who fail to adopt the three-year
anti-corruption plan or a code of conduct. Furthermore, its sanctioning power concerns negligent

or fraudulent actions or omission by bidders participating in the public procurement process.

2020 was significantly marked by the pandemic crisis. The emergency brought about an
unprecedented increase in the national public expenditure for the purchase of healthcare
materials, its catastrophic consequences at every aspect of society creating profitable opportunities
for corruption to prosper and grow, since the necessity to act rapidly has led to a sacrifice in terms
of transparency. Against this backdrop, the role played by national anti-corruption authorities is
essential to monitor the correct implementation of public procurement procedures and guarantee
transparency in the decision-making process as well as the quality in the public spending, also
preventing criminal organizations to infiltrate in legal economies. The ANAC has increasingly
strengthened its supervisory activity in order to offer proper support to public administrations
adopting and implementing concrete corruption preventive measures; to this end, it has
employed recommendations to foster moral persuasion and compliance with the anti-corruption
strategies, which will be further investigated in 2021. The ANAC also intends to foster new
trends in the implementation of appropriate techniques to prevent the e phenomenon of
corruption. Indeed, in its 2020 Report to the Italian Parliament, the ANAC promoted several
proposals concerning the Resilience and Recovery National Plan in order to simplify the
procedures for the commission and performance of public contracts by means of a digitalization
process. According to the Authority, the creation of a centralised digital platform would
guarantee equal treatment for all participants, fair competition, the secrecy of every bid,

transparency and traceability, all leading to a consistent reduction of litigation.
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Other relevant information and trends in corruption

Corruption is a widespread phenomenon, the pervasiveness of which systematically reaches
different profiles of the public administration. Indeed, corrupt conduct may occur in respect of
public officials or persons in charge of a public service but, more specifically, also in respect of
members of parliaments, judges and prosecutors. National governments shall put forward
sufficient legal provisions and dissuasive measures in order to prevent these subjects to engage in
incorrect and ambiguous behaviours. The Group of States against Corruption (GRECO), in its
second compliance report published on March 29" 2021 assessing the measures taken by the
authorities of Italy to implement the recommendations issued in the Fourth Round Evaluation
Report on Italy, acknowledges that steps forward have been made in the fight against corruption
and positively welcomes the measures adopted; nonetheless, it also notices that Italy had failed to

satisfactorily implement important recommendations to reduce the risk of corruption.

As far as the regulation on members of parliament is concerned, several reforms are currently
undergoing discussion in the competent seats in order to strengthen the integrity and
transparency of MPs. Specifically, a proposal for an amendment to the Rules of Procedure of the
Chamber of Deputies in order to implement the Code of Conducts with which MPs are required
to comply, with the aim of encouraging financial disclosure on their part. Still, GRECO notes
that the range of non-criminal sanctions for unethical behaviour is to be further developed. A
proposal on amending the Code of Conduct also concerns a robust regime for donations, gifts,
hospitality, favours and other benefits for deputies, including in connection with their obligation
to declare travel, accommodation and expenses covered by sponsors. Moreover, a draft Law
amending the regime on Conlflicts of Interest, tightening it and enhancing its enforceability is
under discussion; GRECO invites the Italian authorities to rationalise such a regime. GRECO
positively assesses the imposition of a one-year ban on MPs (cooling-off period) following the end
of their office in order to prevent instances where the parliamentary mandate could potentially be

misused by an individual member for personal interest purposes.

The Italian framework on corruption prevention in respect of judges and prosecutors shows
that tangible risks exist for these figures to undergo external pressures in the exercise of their
public functions. Judges and prosecutors are obliged to maintain the qualities of impartiality and
independence through all their mandate. Against this backdrop, targeted measures have been
taken to strengthen the financial disclosure regime of magistrates. Likewise, multifaceted
measures have been taken to prevent and detect corruption risks and conflicts of interests within
the fiscal jurisdiction and to enhance training on integrity-related matters. Draft legislation has
been prepared to provide stricter regulation to limit the participation of magistrates in political
life — this is a long-awaited reform, which concerns a particularly sensitive issue in Italy, and thus

requires more resolute action.
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Since seven out of twelve recommendations are yet to be implemented on the part of Italian
authorities, Italy will be required to submit a follow-up report on the progress made by 31 March
2022.
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CORRUPTION AND CORRUPTION CONTROL
IN THE NETHERLANDS

WiM HUISMAN”

Country profile

In August 2020, the total population of the Netherlands was 17,140,098." The Netherlands is a
relatively small country with a total land area of 33,720 square kilometres. With a population
density of 508 people per square kilometre, the Netherlands is the most densely populated
country in the EU and one of the most densely populated countries in the world. Around 92.5%

of the population lives in is urban areas.

The Dutch economy centres heavily around foreign trade, ranking second on the World
Economic Forum's Enabling Trade Index.” In 2020, the Gross Domestic Product was 914 105
million USD. Depending on measurement, the Dutch economy is between the 15th and 20th
largest in the world, and at 53.538 USD the country ranks between 10th and 15th in terms of
GDP per capita. Before the corona crisis, the Netherlands’ economy was enjoying a period of
stability, as shown by relatively low inflation (2.7% in December 2019) and low unemployment
(3.5% in October 2019). Compared to other EU-countries, the Dutch economy is making a

speedy recovery from the corona crisis.?

The Netherlands has a high level of economic freedom, ranking 24™ at the Economic Freedom
of the World Index. The country was ranked the fourth most competitive economy in the world
in 2020.° In addition, the country was ranked the fifth most innovative nation in the world in the
2020 Global Innovation Index.

The Kingdom of the Netherlands consists of four constituent countries, located on two
continents: The Netherlands in Europe and Aruba, Curagao and Sint Maarten in the Caribbean.

The Netherlands has a well-functioning democracy. In 2020, the country ranked 7% on the

* Professor of criminology, Vrije Universiteit Amsterdam

! heeps://data.un.org/en/iso/nl.html

htep://reports.weforum.org/global-enabling-trade-report-2016/enabling-trade-rankings/
3 https://www.dnb.nl/en/actueel/dnb/press-releases-2021/dutch-economy-expected-to-bounce-back-swiftly-after-covid-19-

2

crisis/

4 hteps://www.fraserinstitute.org/studies/economic-freedom-of-the-world-2020-annual-report
> heeps://www.imd.org/news/updates/IMD-2020-World-Competitiveness-Ranking-revealed/
hteps://www.globalinnovationindex.org/Home
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Quality of Democracy index.” The Netherlands is a constitutional monarchy. The Constitution
charges the Government — the Monarch and His ministers — with the responsibility for governing
the country. The Monarch, although part of the Government, cannot be held accountable for
political decisions, and has mainly a cultural function. The Netherlands is a parliamentary
democracy. The Dutch Parliament (Szaten-Generaal) consists of two houses: the Lower House
(Tweede Kamer der Staten-Generaal) and the Upper House or Senate (Eerste Kamer der Staten-
Generaal). Dutch governments as a rule are formed by coalitions of a number of political parties

owing to the electoral system of proportional representation. Ministers or deputy ministers are

not themselves members of Parliament. (TAK, 2008)

In the Dutch constitution there is a separation of powers between the legislature, the
administration and the judiciary. The judiciary comprises both judges and public prosecutors.
The Minister of Safety & Justice is responsible for the judiciary as far as it concerns the
prosecution service (public prosecutor). Judges are independent and no Minister has authority

over them. (TAK, 2008: 4.) The Netherlands ranks 5* on the WJP Rule of Law index.®

The OECD provides further comparative country characteristics:

Country  OECD median Duteh regions
Average region Top20%  Bottom 20%

@ Community

Perceived social netw ork support (%), 2013 a39 91.4 96.3 @20
0 Jobs

Employment rate 15 to 64 years old (%), 2017 75.1 67.7 172 723

Unemployment rate 15 (o 64 years oid (%), 2017 50 55 42 58

Bafoty

9 Homicide Rate (per 100 000 people), 2016 08 1.3 05 13
o Life Satisfaction

Life satisfacton (scale from0 to 10), 2013 75 6.8 76 74
0 Hoalth

Life Expectancy at birth (years), 2016 81.7 B0.4 820 B1.4

Age adusted mortality rate (per 1 000 people), 2016 76 B.1 7.5 78

> Civic engagemeant

% Volers in last natonal election (%), 2017 or lastest year 816 709 839 78.5
0 Education

Labour force wilh a1 i#ast upper secondary education (%), 2017 TE4 B1.7 820 756
o Incomae

Mxpozable nenme per caplita (in LSD PR 2016 1A A3 17 RAS 16 AR1 17 /249
o Environmant

Level of air polution in PM 2.5 (pg/m?), 2015 138 124 136 15.3
G Housing

Rooms per person, 2016 20 1.8 21 20
Q‘ Accoss to sorvices

‘4 Households with broadband access (%), 2017 98.0 78.0 98.8 95.0

7 hteps://www.democracymatrix.com/ranking

8 https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
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Quality of live is relatively high in the Netherlands. The Netherlands rank 8* on the UN Human
Development index 2020.” On the Human Freedom index 2020 (human freedom is understood as
the absence of coercive constraint), the country ranks 14th.'” The Netherlands ranks as the world’s
fifth happiest country, according to the 2020 World Happiness Report, taking into account factors

such as healthy life expectancy, freedom, trust, corruption, and social support.
Corruption profile in law

The criminalization of corruption

In the Netherlands, corruption is criminalised in the Criminal Code as bribery, distinguishing
active and passive as well as bribery in the public sphere (public administration) and the private
sphere (business). The different types of corruption have been penalised in various articles within
the Dutch criminal code (art. 177; 178; 178a; 363; 364; 238ter). Active public bribery is
described as the act of offering a gift or promise or providing a service with the objective of
persuading the official to do or fail to do something to the advantage of the person performing
the bribery (art. 177 Sr). The official can be a current civil servant, a former civil servant, a

foreign official or a judge making a decision in a court case the offender has an interest in.

Passive bribery in the public sphere is described as public officials accepting a promise or
service, knowing or reasonably suspecting that this was offered in order to make them do or fail
to do something or following something they have done or failed to do in the past (art 363, 364
Sr). Additionally, it includes officials asking for a gift, promise or service in order to make them
do or fail to do something or following something they have done or failed to do in the past.

Again, this can also concern a judge ruling a court case.

Bribery in the private sphere, outside public administration, is covered in a separate article,
containing both active and passive bribery (art 238ter Sr). This article states that a person who is
employed in a private position and who, contrary to their professional obligations, does or fails to
do something, accepting or requesting a gift, promise or service, engages in private bribery. This
is also the case when this person can reasonably be expected to be aware of the fact that the act

performed is not in line with their professional position (art 238ter Sr).

The legal definition of corruption as bribery is rather narrow compared to how corruption is
viewed in Dutch society. Dutch corruption expert Slingerland observes a shift in the definition of

corruption in the Netherlands, moving towards the broader definition as described by

9 htep://hdr.undp.org/en/composite/ HDI

1 https://www.fraserinstitute.org/sites/default/files/human-freedom-index-2020.pdf
" hteps://worldhappiness.report/
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Transparency International: ‘all forms of abuse of power by anyone who has been entrusted with

this power’ (interviewed by GROEN, 2020). She takes note of a growing awareness in society that

corruption is not limited to the mere exchange of goods in order to obtain a certain goal, but
there is a wide array of behaviours balancing on the border of what is morally acceptable when it
comes to integrity issues. She notices this shift taking place in the courtroom as well, mentioning
the much debated case of a mayoral candidate on a phone call with an alderman in this
municipality, in which case the alderman was convicted for passive corruption, merely by
producing an affirmative noise on the phone when asked for certain information. This shows that

the exchange of favours can be a very abstract one in order to meet the definition of bribery.

Criminal justice and combating corruption

The Dutch judiciary is organised at three levels. There are 11 district courts of first instance for
dealing with criminal cases. There are five Courts of Appeal. The Supreme Court (Hoge Raad) is
the highest court in the fields of civil, criminal and tax law in the Netherlands. It is responsible
for hearing appeals in cassation and for a number of specific tasks with which it is charged by law.
The Dutch judiciary is independent and governed by its own Council of the Judiciary (Raad voor
de Rechtspraak).

The organization of the Public Prosecutor’s Office mirrors that of the judges with offices at
district court level and at the level of the Court of Appeal. At the top sits the Board of Procurators
General. At the level of the Supreme Court, the Procurator General of the Supreme Court has a
special status. The main task of the Procurator General of the Supreme Court is to provide the
members of the Supreme Court with independent advice — known as an ‘advisory opinion’ - on
how to rule in the cassation proceedings before them. The Supreme Court and the Procurator

General and his office form a single organisation.

The Netherlands has a centralized, national police force with 10 regional districts. The police
is charged with the traditional tasks of maintaining public order and law enforcement, including
criminal investigation, but does not play a role in combating corruption, with the exception of

preventing corruption within its own police force.

The general perception of the Netherlands as a relatively corruption-free country (see section 3)

may explain why its anti-corruption policy is relatively underdeveloped. (HOPPE et al., 2015: 31.)

The Dutch anti-corruption policy focuses mainly, albeit not exclusively, on raising awareness and
prevention. The number of acts of corruption discovered, or at least criminally investigated,
appears fairly low. Each year, approximately fifty criminal investigations into corruption in the

Dutch public sector are conducted, mostly relating to bribery. A substantial proportion of these
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investigations is conducted by the National Police Internal Investigations Department, a highly

specialized investigation service for combating corruption.'

The National Police Internal Investigations Department is a Special Investigation Service of
the Dutch police (Rijksrecherche) that plays a leading role in investigating corruption in the
Netherlands. It investigates allegations about conduct of government officials and public servants
that severely affects the integrity of or the way in which government operates. It is also called on
for impartial investigations of officials’ behaviour and if any risk of partiality needs to be avoided.
(GORSIRA et al., 2021: 50.)

Further, corruption investigations are conducted by special investigation services, particularly
by the Tax and Customs Administration’s Fiscal Information and Investigation Service. The
Fiscal Information and Investigation Service is the criminal investigation service of the Tax and
Customs Administration and responsible for investigations in tax fraud and other financial and
economic crimes, including corruption. For the latter, the Fiscal Information and Investigation
Service has set up a specialized department that closely cooperates with the Rijksrecherche and the

specialized public prosecutors, the Anti-Corruption Centre.

Roughly one third of the criminal investigations into corruption results in prosecution, with
an average of five public officials and three businessmen being sentenced to imprisonment each

year. (DE GRAAF et al., 2008) The number of convictions has remained stable in recent decades.

Specialized prosecutors have been appointed by the Public Prosecutor’s Office to coordinate
criminal investigations and prosecution of corruption cases. Bribery of public officials is usually
dealt with by a specialized unit of the Public Prosecutor’s Office, the Landelijk Parket. This unit is
responsible for fighting high-level, international organised crime and serious subversive crime, to
which public bribery is seen as a manifestation. In recent cases, a number of high-level public

officials were prosecuted and convicted for taking bribes (section 4).

Commercial bribery is usually dealt with by another specialized unit of the Public Prosecutor’s
Office, the National Public Prosecutor’s Office for Serious Fraud, Environmental Crime and
Asset Confiscation (Functioneel Parket)."” This unit is responsible for fighting serious white-collar
crimes, including fraud and environmental crimes. Recent cases mostly include multi-national
corporations registered in the Netherlands suspected of paying bribes to foreign public officials.

These cases have ended in deferred prosecution agreements (section 4).

In the Netherlands, the Public Prosecutor’s Office has the discretion to select cases for

investigation and prosecution. On the basis of published guidelines, criminal investigation

2 European Commission, Annex Netherlands to the EU Anti-Corruption Report, Brussels, 3.2.2014, COM(2014)
38 final, ANNEX 19.

13 https://www.om.nl/onderwerpen/corruptie/aanpak-corruptie
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agencies and the specialized public prosecutors have frequent meetings to select cases for criminal
investigation and prosecution. Dutch criminal justice policy does not make a formal distinction
between petty and high-level corruption. Nevertheless, as a result of the selection criteria as well
as the assignment of the specialized units of the Public Prosecutor’s Office, mostly high-level cases
of corruption will be selected. Recent cases against public officials include a former member of
Parliament, deputy-ministers at provincial level, aldermen at municipality level and managers of
governmental organisation. So officials in public office with political responsibility and in
leadership positions. Recent cases against companies include leading multi-national companies

and some of their executives (section 4).

In the Dutch judiciary, there is not a separate department assigned to deal with corruption
cases. In practice however, Dutch courts have often organised specialized ‘chambers’ that deal

with fraud and corruption cases.
Measuring corruption

Because corruption is a crime with a high dark figure, official crime statistics do not provide a
good measurement of the actual prevalence of corruption. This is especially true for the
Netherlands, as the country is criticized for its limited law enforcement and the low number of
criminal prosecution cases. In the period 2016-2019, the Netherlands opened 16 investigations of
foreign, commercial bribery, commenced two cases and concluded three cases with sanctions.
(DELL, 2020) In 2020, the Rijksrecherche investigated 36 cases of alleged bribery of public
officials. (OECD, 2021) These fairly low numbers of reported cases will not say much about the

actual scale of corruption in the Netherlands. For instance, a recent self-report study painted
another picture. In a sample of 200 civil servants and 200 business people working in public
procurement, 22 percent of the officials and 20 percent of the business employees admitted

having accepted respectively offered bribes in the past. (GORSIRA et al., 2016: 1-16.)

While perception indexes also have flaws in measuring the prevalence of corruption, to do
offer international comparison. According to the TT Corruption Perceptions Index (TT CPI), The
Netherlands is among the ten least corrupt countries worldwide. In the last measurement, in
2020, The Netherlands were ranked as the eighth least corrupt country out of the 180 countries
the index includes, with a score of 82 out of 100.* Although this is the same score and position
the country achieved in 2019 and 2017, its score has slightly declined compared to the years
2016 (83) and 2015 (84). According to the Dutch chapter of Transparency International, this is
related to the quality of democracy in the Netherlands, where not enough attention is paid to

prevention of abuse of power amongst politicians and officials. Additionally, the quality of the

14 https://www.transparency.org/en/cpi/2020/index/nld
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constitutional state is an issue, referring to problems with the financing process of the Dutch

justice system and integrity issues within the police and public prosecution service.

Alongside the Corruption Perception Index, which is based on expert opinions, Transparency
International publishes the Global Corruption Barometer, based on citizen’s opinions.” Again,
the Netherlands appears to be one of the countries in the report with the lowest levels of
perceived public corruption. The surveys show that 17% of Dutch citizens report that corruption
is one of the three biggest problems the country is facing, listing it in the 34th position out of 42
countries included in this list. The survey on perceptions of corruption levels for members of
parliament includes 32 countries and ranks the countries on people reporting most or all
members of parliament are corrupt. In The Netherlands, 12% of the citizens report that this is

the case, ranking it in the 29th position.

The report also covers the levels of corruption citizens have experienced during the past 12
months, asking people if they or anyone in their household have experienced bribery with one or
multiple of the following public institutions: the road police, public agencies issuing official
documents, the civil courts, public education, public medical care, public agencies in charge of
unemployment benefits and public agencies in charge of other social security benefits. In the
Netherlands, 2% of the respondents report experience with bribery with one of these institutions,
placing it at the bottom of the scale, alongside several other EU-countries, only the UK (0) and

Sweden (1) having lower scores.

Another source of information on corruption levels is the Eurobarometer, published by the
European Union. The Eurobarometer covers citizens’ and businesses’ attitudes on and

experiences with corruption.

Regarding citizens” perceptions and experiences, most recent survey results have been reported
in the Eurobarometer in 2020.' This report displays several dimensions of experience with and
attitudes towards corruption. To the question whether people think corruption is widespread in
their country, 47% of the respondents in the Netherlands replied that this is the case, compared
to a 71% average in the European Union and with 4 countries reporting lower scores. When
asked whether they are personally affected by corruption in their country, 4% of people in the
Netherlands agreed with this, ranking it in the lowest position along with Denmark and

considerably lower than the EU average at 26%.

On the topic of public corruption, 41% of respondents in the Netherlands indicated that there

is corruption in local and/or regional public institutions in their country, placing it in the third

15

https://images.transparencycdn.org/images/ GCB Citizens voices FINAL.pdf

16 https://europa.eu/eurobarometer/surveys/detail/2247
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lowest position of EU countries, above Denmark and Finland. On a national level, 45% of
people in the Netherlands report that they think corruption is an issue within public institutions,

again placing the country above Denmark and Finland.

Personal experience with corruption was measured by asking respondents whether they had
experienced or witnessed any case of corruption in the last 12 months, to which 5% of
respondents in the Netherlands replied confirmatively and which was exactly the same as the EU

average.

Most recent survey results of businesses’ attitudes towards corruption in the EU were
published December 2019."7 When asked the question ‘Do you consider corruption to be a
problem or not for your company when doing business in your country?’, 12% of companies in
the Netherlands indicated that corruption is a total problem in the country, compared to a EU-
average of 37. This ranks the Netherlands in the 26st position out of 28 countries, with only
Estonia and Denmark scoring lower. When considering the development over the previous years,
the survey shows a decline in reported corruption problems, from 24% in 2013, 19% in 2015,
13% in 2017 to 12% in 2019. When presented with the question, ‘How widespread do you think
the problem of corruption is in your country?’, 57% of companies in the Netherlands replied ‘total

widespread’, compared to an 67% average in the EU.

Company experiences with corruption was measured by asking whether anyone in the country
itself asked or expected someone from the company to give a gift, favour or extra money for any
of the following permits or services. In the Netherlands, 17% of the companies replied ‘at least

one’, indicating experience with corruption. This score is higher as the 10% EU average.

An additional source for the Netherlands on corruption levels is the survey on the prevalence
and prevention of financial crime amongst companies and other organisations in the Netherlands.
(PwC, 2021) Of the respondents, 21% reported that their organisation has been confronted with
incidences of corruption in the previous year, 13% saying that this happened at least once, 5%
reporting between 5 and 10 times and 3% saying corruption took place more than 10 times.
Levels of active and passive bribery were almost equal, with 60% out of respondents reporting
encountering corruption saying passive bribery was involved and 61% reporting active bribery.
This is a slight change from the year 2017, when levels of active and passive bribery were equal,
both amounting to 60%. (PwC, 2021: 12.)

Additionally, the companies included in the survey were split out into different categories,
distinguishing 16 sectors the companies operate within. This shows that the sectors where

corruption was reported the most (over 30%) are energy and water (46%), construction (43%),

17 https://europa.eu/eurobarometer/surveys/detail/2248
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public administration (32%) and manufacturing (31%) (PWC, 2021). When considering the size
of the companies included in the survey, corruption is most reported amongst medium size
companies in the Netherlands, employing 100-999 people. 30% of these companies reported
corruption, compared to 16% of companies employing up to 100 people and 18% of companies

employing more than 1000 people. (PWC, 2021: 8.)

Notwithstanding the difficulties of measuring corruption and the flaws of doing so with
perception studies, the measures and indexes presented above create the general impression that
compared to other countries, in- and outside the EU, the prevalence of corruption in the

Netherlands is relatively low.
Corruption and local context — Corruption profile in practice

As already mentioned in section 2 on the prevalence of corruption, two types of corruption cases
stand out in the Netherlands. These types follow the division of the organisation of criminal
investigation in the Netherlands as the Rijksrecherche investigates bribery in the public sphere and
the Fiscal Information and Investigation Service investigates corruption in the private sphere;
mostly foreign bribery in business. Of both types, a number of cases concerning high profile

suspects have been dealt with by the Public Prosecutor’s Office.

The first type of cases are cases of passive bribery in which politicians or high level
managers in public administration where prosecuted for accepting bribes by companies or
befriended company managers. Surprisingly, in some of these cases, the bribing companies
were not prosecuted. These bribery cases mostly occurred on the local level of
municipalities and provinces in the Netherlands. A good example of a recent case, is the
conviction of Jos van Rey to community service and a conditional prison sentence of one
year. After appeal, the verdict was approved but the Supreme Court and Van Rey
announced to take the case the European Court of Justice.'”® Van Rey had a lengthy career
in public office, serving many years as alderman of the city of Roermond in the South of
the Netherlands while also being a member of the Dutch parliament, serving terms both in
the Lower House and in the Upper House on behalf of the liberal party VVD. During the
corruption trial he was delisted as a member of the liberal party and subsequently Van Rey
started his own local political party, after which this party won the municipal elections in
Roermond. According to the judge, Van Rey was bribed by accepting numerous dinners,
leisure trips and tickets to soccer matches by a local entrepreneur active in construction.
Allegedly, in return the company of this entrepreneur was granted lucrative contracts for
construction projects by the city administration. Van Rey claimed that the was the first

official in the Netherlands to be convicted for ‘friendship’.

18 hteps://www.nrec.nl/nieuws/2019/07/09/hoge-raad-van-rey-terecht-veroordeeld-voor-corruptie-a3966545
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The second type of cases are cases of active bribery in which major Dutch companies or
their agents were suspected of offering bribes to public officials and politicians mostly in
other countries in order to acquire contracts. A landmark case was against SBM Offshore, a
leading supplier of floating production and mooring systems for the off shore oil industry,
which is headquartered in the Netherlands and is registered at the AEX stock exchange in
Amsterdam. A whistle-blower revealed that the company was systematically paying bribes
via agents to public officials in African and South-American countries to ensure contracts
with state-owned oil companies. In an out-of-court settlement with the Public Prosecutor’s
Service, the company agreed to pay 240 million euros to prevent further prosecution, under
the condition that the company would significantly improve its anti-corruption procedures
and compliance management."” Related to the same facts, a former CEO of the company
has now been convicted to a prison sentence in the United States of America. The fine of
240 million euro was a record at the time, but that was shortly after overturned by a similar
settlement with telecommunications company Vimpelcom.?® In a joint investigation with
the US department of Justice, the company agreed to pay 740 million euros for of bribing
the daughter of the former president of Uzbekistan to obtain licences for the local telecom
market. Vimpelcom, the world’s sixth largest telecom operator, was a Russian company that

was registered in the Netherlands or fiscal reasons.
Prevention/ National anti-corruption strategies

Anti-corruption policy in the Netherlands is strongly related to integrity policy, which is a
compulsory part of any public body’s set of guidelines and regulations. (NELEN — KOLTHOFF,
2018) Accordingly, anti-corruption policy in the Netherlands needs to be viewed taking integrity
policy equally into account. Because of the country’s emphasis on integrity, the ‘positive’ flipside to
corruption, it is a debated matter whether corruption is emphasised enough in policy measures and
in society in general in the Netherlands. Perhaps also because of the comforting outcomes of the
international perceptions studies as a self-fulfilling prophecy, corruption as a problem in society has
been ignored for a long time. However, following a number of high-level corruption scandals in
local politics, public administration and in the construction industry, attitude have hardened in the
new Millennium. A turning point was the white paper on anti-corruption published by the House
of Representatives in 2005, this being the first time anti-corruption policy was explicitly formulated
out by the government. The notice was specifically aimed at addressing corruption amongst public
officials.?' This high level policy document raised awareness of the fact that corruption is certainly

an issue in Dutch society which needs addressing. Nevertheless, the preventing corruption through
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hteps://www.vn.nl/the-cover-up-at-dutch-multinational-sbm/
* https://www.ft.com/content/e563772-d693-11¢5-8887-98e7feb46f27

2! Ministerie van Justitiec & Ministerie van Binnenlandse Zaken en Koninkrijksrelaties. 2005, November 11.

Corruptiepreventie; nota [Letter of government].
https://www.parlementairemonitor.nl/9353000/1/j9vvij5Sepmjley0/vi3aogkagdzs
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promoting integrity among Dutch public administration and Dutch business, remains the

backbone of anti-corruption strategy in the Netherlands.

The Netherlands have joined various conventions against corruption, which monitor policies
and development of anti-corruption efforts in the country. Implications are made with each
evaluation round and progress is monitored in reports. These give an overview of the state of anti-

corruption policies in the Netherlands.

The Group of States against Corruption (GRECO), part of the Council of Europe, analyses
countries’ anti-corruption efforts and the state of implementing different recommendations. In
the fifth round in 2018 GRECO described anti-corruption policies in the Netherlands and draws
a number of conclusions and makes recommendations. On the level of central government,
although the report states that there is no concrete framework provided by laws or a code of
conduct, a few important tools are mentioned. The ‘blue book’, a handbook providing guidelines
for ministers and state secretaries, puts a set of guidelines on integrity in place. This book,
complemented with directions from ministers and the Prime Minister, sets the basic guidelines in
general as well as when integrity issues are concerned. Legally, there are several laws that lay down
integrity regulations, which ministers and state secretaries commit to through the oath they take
when starting their position. There is, however, no consistent enforcement mechanism in place,

as this is organised on individual ministry level.

Before they are officially welcomed into office, background checks are performed on
prospective state secretaries and ministers by the General Intelligence and Security Service to clear
up any issues that might affect the reliability or integrity of these people. Then, when it comes to
complaints from the general public, the National Ombudsman is assigned with the task to judge
government officials on misconduct towards the population, which includes integrity issues.
Additionally, cases started through the Whistleblowers authority can have an impact on ministers

and state secretaries, although they cannot be directly controlled by this body.

The National Police force as well as the Military police (Royal Marechaussee) have a code of
conduct in place. For the National Police, this consists of the Professional code of the Police,
drawn up in 2014. The police have gone through different stages of integrity policy, considering
integrity as an ‘integral part of craftsmanship and professional responsibility’. Additionally, not
accepting any bribes is part of the police officer’s oath each police officer takes when starting the
job. Integrity in police work is monitored by individual police departments, supervised by the

police Security, Integrity and Complaints Department.

The Marechaussee’s integrity policy falls within the Defence Code of Conduct, which covers

different aspects of behaviour, including integrity matters. The basic values are professionalism,
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cooperation, awareness of responsibility, acting ethically with respect and security. Compliance

with the code is supervised by Marechaussee’s integrity cluster.

Based on the findings in the Netherlands, the GRECO evaluation team has listed a number of
recommendations on improvements they see necessary in order to achieve an adequate anti-
corruption policy. Regarding the central government, the main issue with the current policy
according to the recommendations is the lack of a general code of conduct, including supervision
and sanctions, and a clear integrity strategy. Also, the GRECO believes there is too much risk on
conflicts of interest and related to this, a lack of rules and guidance as well as transparency.
Related to this, the GRECO advises ad hoc disclosure requirements when conflicts of interest

might be involved, as well as post-employment job restrictions.

The recommendations towards the law enforcement agencies follow the same train of thought,
suggesting better guidance for the police code of conduct and a similar code for the
Marechaussee, improving the supervision and enforcement. Besides this, regular integrity training
and screening are recommended, as well as a standard procedure and registration of gifts that are
offered and received. Additionally, better control mechanisms are advised regarding confidential
information and risks on conflicts of interest need to be minimised, studying this issue as well as
setting up post-employment restrictions and improving supervision on this matter. Finally,
whistleblowing is advised to be accommodated, requiring employees to report incidents and

improving protection of whistle-blowers.

In July 2020, GRECO published its Fifth Round Compliance Report on the Netherlands.?
GRECO was sorry to conclude that that the Netherlands have satisfactorily implemented none of
the sixteen recommendations contained in the Fifth Round Evaluation Report. Eight
recommendations have been partly implemented and eight have not been implemented. With
respect to top executive functions, GRECO regrets the lack of progress on the implementation of
any of its recommendations and calls on the authorities to take decisive steps to implement
recommendations on persons with top executives functions. Regarding law enforcement agencies,
GRECO notes that some progress can be witnessed. For instance, the Theme pages of the
Professional Code of the National Police have been updated to cover better integrity matters, and
the Marechaussee adopted practical Rules of conduct that provide practical examples of integrity

dilemmas. Efforts are also ongoing with a view to fully incorporating integrity matters into training,.

Another anti-corruption convention the Netherlands are part of is the OECD Working Group
on Bribery, which evaluates countries’ efforts to fight foreign bribery. The most recent evaluation

report for the Netherlands dates from November 2020 and this concerns the fourth phase of

22 hetps://rm.coe.int/fifth-evaluation-round-preventing-corruption-and-promoting-integrity-i/ 1680a2fcb0
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evaluation. (OECD, 2021) This is a follow-up report for recommendations made in the Phase

3evaluation in 2015, which means that the Netherlands’ efforts to implement these are evaluated.

The points for improvement raised in previous evaluations by the OECD have instigated a
number of policy adjustments in the Netherlands on foreign bribery. The law on foreign bribery
has been simplified, no longer discriminating between cases involving a ‘breach of duty’ and not
involving this. Also, sanctions have been increased. Making small facilitation payments to foreign
countries is actively discouraged, although this could be done even more thoroughly in order to
raise awareness amongst companies. When it comes to the prosecution of legal persons, mailbox
companies receive special attention, emphasising their status as legal persons under the Dutch law.

Besides these, other companies are prosecuted as legal persons when suspected of foreign bribery.

In order to improve the information gathering progress and simplify the prosecution process,
government bodies have started an information sharing platform, cooperating between different
government bodies. Within the Dutch government, combined investigation teams have been
formed, involving the Police Internal Investigation Department, as well as the Fiscal Intelligence
and Investigation Service, improving on efficiency when prosecuting cases. Improved cooperation
between these government bodies has equally been implemented when it comes to tax-related
issues. Also, cooperation with foreign governments has been improved, by for example creating
Joint Investigation Teams. Besides these efficiency measures, exclusion from public tenders is

implemented for companies within four years of a conviction of foreign bribery.

On the topic of awareness raising, projects have been set up in the public as well as the private
sector. Within the public sector, the focus has been on an integrated approach: working together
exchanging information and informing different government bodies. In the private sector,
companies’ ‘International Corporate Responsibility’ was emphasised, improving communication

between the government and private companies.

In the 4* evaluation, OECD notices that foreign bribery enforcement has ramped up in the
Netherlands, following the establishment of specialised investigative and prosecutorial teams
described in section 2. The OECD also highlights other positive developments, such as
innovative sanctions imposed on company auditors in foreign bribery cases pursuant to an
enforcement policy targeting gatekeepers and recent case law that confirms a broader approach to
exercising jurisdiction over mailbox companies. It also notes the Netherlands’ strong framework
for international co-operation and success in confiscating the proceeds of bribery in concluded
cases against companies. The report praises the Netherlands’ increased efforts to detect possible
foreign bribery, including through innovative approaches by the Financial Intelligence Unit of
the police, the Fiscal Intelligence and Information Service, the National Public Prosecutor’s
Office for Serious Fraud, Environmental Crime and Asset Confiscation and the financial sector,

as well as the Netherlands’ efforts in raising awareness. Finally, and following up on earlier
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recommendations by OECD and GRECO, a new Whistleblower Authority Act will come into

force December 2021, offering better protection to whistle-blowers.

Corruption and anti-corruption in the Netherlands:
a tale of the Merchant and the Minister?

This country report on corruption and anti-corruption policies report seemingly contradicting
findings. On the one hand, the prevalence of corruption appears to be low. According to
international corruption perception indexes, the Netherlands is among the least corrupt countries
in the world. Dutch public administration and local business appears to maintain a high level of
integrity and to be less prone to corruption. Perhaps as a result, policies are not so much aimed at

fighting corruption, but at promoting integrity in public administration and in business.

On the other hand, the heavy reliance on foreign trade creates a risk profile for corruption.
Recent cases have shown that paying bribes to foreign officials to get contracts was a standard
business practice for some reputed Dutch companies. Also, Dutch lax fiscal legislation makes the
country attractive as a country of tax residence for — in fact — foreign companies. Fiscal immigration
of such companies makes the Netherlands vulnerable for importing corruption as well, as the
Vimpelcom case has shown. In relation to the size and risk profile of the Dutch economy, only a
small number of cases of foreign bribery have been concluded as was observed by OECD and
Transparency International. In the period 2016-2019, the Netherlands only opened 16

investigations, commenced two cases and concluded three cases with sanctions. (DELL, 2020: 88)

Just seven companies and two individuals have been sanctioned in five foreign bribery cases as per
November 2020, all through non-trial resolutions. (OECD, 2021: 11.) Notwithstanding recent

efforts to step up investigation and sanctioning, current law enforcement does not seem in par

with corrupt practices in the Netherlands. With a lack of domestic petty corruption, foreign
corruption cases are inherently high-level corruption cases, as they involve major, multi-national
companies. Overall, the Netherlands appear to succeed in keeping the indoors clean while

bringing corruption outdoors.
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POLISH CASE STUDY

CENTRAL ANTI-CORRUPTION BUREAU OF THE REPUBLIC OF POLAND

Country profile

Territorial division

WP et T W W W 2 2 2 B R

— Morska linia breegowa

Coast ine

Linia podstawowa morza tenylordalnego w Zatoce Gdanskiaj

Primary lina of temiorial sea in the Gull of Gdansk

Odainki granicy mzgmaniczagos obsrar morza tenodalnego
— Sections ol the border demarcating the area of lerdlodal sea
- Wylacrna strefa ekonomicznas

Exclusive economic zona®

Morze eryvoriaine

Temilodal sea

- Morskie wody wesnglrzne
Intermal walars

Obszar igdowy (igcznie z wodami Srodigdowymi)
Land area (including inland walers )

a Granica wylgcznych strol akonomiczny ch Reeczypospolite] Polskie| oraz Krdlestwa Dani zostata ureguiowa-
na dwustronng umowa, podpisana 19 lislopada 2018 r. w Bruksel.

a Border of exclusive econamic zones of the Republic of Poland and the Kingdom of Denmark has been re-
gulated by a biateral agreemant, signed on 19 November 2018 in Brussal.

Source: GUS, 2021: 17.
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On 1* January 2021,' the total area of the country adopted according to the administrative
division is 312,722 km? and covers 311,895 km? of land (including inland waters) and part of
internal sea waters — 827 km?, i.e. part of the Vistula Lagoon together with harbour waters, part
of Neuwarper See and part of the Szczecin Lagoon together with the Swina River and the Dziwna
River and the Kamieniski Lagoon together with harbour waters, the Oder River between the
Szczecin Lagoon and harbour waters, harbour waters of the Gulf of Gdansk and harbours

bordering territorial sea waters.
Political, administrative and legal system

Poland is a republic and a parliamentary democracy. The rules of the functioning of the state are

determined by the Constitution of the Republic of Poland,? which is the highest legal act.

The political system in Poland is based on the tripartite division of power between the
legislative, executive and judiciary powers.” Legislative power is exercised by a bicameral
parliament (Sejm, lower house, with 460 members, and Senate, upper house, with 100 senators)
elected by universal suffrage for a 4-year term. The Sejm passes laws and exercises control over
state organs, including the Council of Ministers. The Supreme Chamber of Control is
subordinated to the Sejm as the highest control body in the state. The main task of the Senate is

to co-create Polish law with the Sejm.

The current composition of the Sejm and the Senate, elected for 2019-2023, is as follows:
Law and Justice Parliamentary Club, Civic Coalition Parliamentary Club (Civic Platform,
Modern, Polish Initiative, the Greens), Left-Wing Coalition Parliamentary Club (Together,
Democratic Left Alliance, Robert Biedron’s Spring), Polish Coalition Parliamentary Club —
Polish People’s Party — Kukiz’15, Confederation Deputies’ Group.

Executive power rests with the Council of Ministers and the President.* The country’s
domestic and foreign policy is conducted by the Council of Ministers, whose work is directed by
the Prime Minister. The Council of Ministers coordinates and controls the work of the
government administration. The Prime Minister supervises local governments and is the official
head of government administration employees. The Prime Minister and, upon his motion, the

ministers are appointed by the President of the Republic of Poland.

! https://stat.gov.pl/download/gfx/portalinformacyjny/pl/defaultaktualnosci/5501/14/14/1/polska w _liczbach 2021.pdf
2 Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws No 78, item 483)

3 Arts. 10(1) and (2) and art. 95(1) of the Polish Constitution
4 Art. 10(2) of the Polish Constitution
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The President of the Republic of Poland is elected for a 5-year term by universal suffrage and

ensures the observance of the Constitution and is the supreme head of the Polish Armed Forces.

Judicial power is exercised by independent courts and tribunals, headed by the Supreme
Court, the State Tribunal and the Constitutional Court. The Supreme Court supervises the
activities of common and military courts and is the highest instance for appeals against the
decisions of lower courts. The activities of public administration are controlled by the Supreme
Administrative Court and other administrative courts. The Constitutional Tribunal adjudicates
on the compliance of laws and international agreements with the Constitution, the aims and
activities of political parties, and resolves disputes over competences between the central
constitutional organs of the state. The State Tribunal decides on the constitutional liability of the
highest state officials, such as the President of the Republic of Poland, the Prime Minister and the

members of the Council of Ministers.

A three-tier territorial division of the state, consisting of communes, districts and provinces
was introduced as of 1 January 1999.° A total of 308 districts, 65 cities with district rights, and 16
provinces were created. The division into 2,489 communes remained unchanged. On
31 December 2020, there were 16 provinces, 314 districts, 66 cities with district rights and 2,477
communes, including 302 municipalities (66 municipalities also have the status of a city with
district rights), 1,533 rural communes and 642 urban-rural communes. The communes are
further subdivided, into “sotectwos”, for example. As of 31 December 2020, there were 40,821

solectwos.

Poland in figures

Population (as at 31 December of each year mentioned)

Poland’s population at the end of 2020 was 38,265,000, down nearly 118,000 from 2019.
Changes in the population in recent years have been mainly affected by the birth rate, which has
remained negative since 2013. A low level of births, a high number of deaths, a significantly lower
number of marriages than in previous years and reduced immigration to Poland have deepened
the unfavourable population situation in Poland that has been observed for several years. No
significant changes ensuring a stable demographic development should be expected in the near

future.

> Act of 24 July 1998 on the Introduction of the basic three-tier territorial division of the state Journal of Laws (No
96, item 603).

160



Total in 1000s
of which women
Urban population in %
Women per 100 men
urban
rural
Median age
men

women

Population by economic age groups

1990
38,073
19,521

62

105
108
100
32.30
30.900
33.7

2000
38,254
19,717

62
106
110
101

35.40
33.40
37.40

Source: POLAND STATISTICS, 2021: 2.

2010
38,530
19,877

61
107
111
101

38.00
36.30
39.90

2020
38,265
19,763

60
107
111
101

41.70
40.10
43.30

The demographic ageing of society, expressed by a larger share of elderly people in the population

structure, constitutes a significant challenge for the development of Poland. In future, it may

result, among other things, in an increasing demand for health services for this group of residents.

In addition, the decreasing size of the pre-working age (0-17), as well as the working age

population (18-59/64) leads to turbulence in the labour market.

1990 29.0
2000 24.4
2010 18.8
2020 18.2

0 10 20 30

Age:
pre-working age (0-17)
working age (18-59/64)

40

post-working age (60—65 or more)

58.2

60.8

64.4

59.5
50 60

70 80

12.8

14.8

16.8

22.3

90 100 %

Source: POLAND STATISTICS, 2021: 2.
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Economic activity of the population aged 15 and more (annual average)

The economically active segment of the population is understood as performing or being ready to
perform work in return for gain. The concept of labour force participation was defined for the
purpose of a representative Labour Force Survey (LES) conducted quarterly by the Central
Statistical Office in Poland according to the methodology of the International Labour
Organization and Eurostat recommendations. It enables the analysis of changes in the level of
economic activity of the Polish population divided into three discrete groups: the employed, the

unemployed and the economically inactive.

2010 2019 2020
in 1000s

Actively working 17,123 17,019 16,979
of which women 7,677 7,620 7,579
of which at working age” 16,691 16,354 16,266
working 15,473 16,461 16,442
of which women 6,908 7,346 7,329
Unemployed 1,650 558 537
of which women 769 274 249
Professionally inactive 13,832 13,264 13,292
of which women 8,456 8,204 8,244

a) aged: men 18-64; women 18-59;
b) aged: 15-74.
Source: POLAND STATISTICS, 2021: 6.

Employment structure by education level and age in Q4 2020

The highest value within the economically active group in Q4 2020 was found among 35-44-
year-olds, at 47.70%. This was followed by those aged 25-34, with a work rate of 46.10%. As for
people with post-secondary and secondary education, the highest rate was achieved among 15—

24-year-olds at 40.50%.
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Table 4: Employment structure by education level and age in Q4 2020

Education
post- lower
age total : secondary and general . secondary

higher vocational ¥ .
secondary  secondary and primary

vocational b
Total 100.00 37.20 26.60 8.90 22.60 4.70
aged 15-24 5.50 11.40 40.50 21.40 17.40 9.30
25-34 23.50 46.10 24.20 13.50 12.40 3.80
35-44 29.50 47.70 24.30 6.80 18.10 3.10
45-54 23.50 30.30 25.30 7.00 32.40 5.00
55-64 15.50 23.60 30.90 5.20 34.10 6.20
aged 65 or more 2.50 33.70 30.30 5.20 22.90 7.90

a-b) including: a) — industrial education; b) — incomplete primary education.

Source: GUS, 2021: 129.

Unemployed aged 15-74 (on average in each of the above years)

In Poland, in the legal sense, an unemployed person is a person who is not employed and does
not perform other gainful work, who is able and ready to take up employment on a full-time
basis, who does not attend school on a daily basis, and who is registered in the relevant District
Employment Office, provided that the person:
—  is over 18 years of age, with the exception of young graduates,
—  isunder 60 (women) or under 65 (men),
—  has not acquired the right to an old-age or invalidity pension,
—  does not own or possess an agricultural property with an area of more than 2 converted
hectares,
—  is not a person with a disability whose medical condition prevents him or her from engaging
in even half-time employment,
—  is nota person in pre-trial detention and is not serving a prison sentence,
—  does not receive monthly income in an amount exceeding half of the minimum wage,

—  does not receive a permanent allowance or social pension.

The following tables show the scale of unemployment by age, gender and education level.
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Level of unemployment in Poland

Total in 1000s 1,650
total in % — unemployed:
women 46.60 49.10 46.40
working age 99.30 98.90 98.70
not previously employed 17.60 18.10 16.40
have completed a fixed-term, casual job 25.30 27.80 26.40
long-term (13 months or more) 25.50 14.90 14.20
Unemployment rate in % 9.60 3.30 3.20
Average time of looking for a job in months 9.40 7.70 7.10

Source: POLAND STATISTICS, 2021: 7.

Unemployment rate by gender and education level (annual average)

Men % Women
20
15
10
5
0
2010 2020 2010 2020
- Lower secondary, primary, - Vocational General
incomplete primary and no secondary
school education Jindustrial
Secondary vocational Post-secondary - Higher

Source: POLAND STATISTICS, 2021: 7.

Over the last 10 years, Poland’s unemployment rate has fallen significantly, with a rate of 3.30%
in 2019, lower than the European (EU28) average of 6.30%.
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Remuneration

The above data shows that the average monthly gross salary in the national economy in Poland in
2020 was PLN 5,167.47. It grew by 5.00% compared to 2019.

2010 2019 2020
Average total gross monthly remuneration in PLN 3,224.13 4,920.09 5,167.47
public sector 3,757.86 5,511.11 5,900.60
private sector 2,952.38 4,695.06 5,013.54
Average total gross monthly remuneration in PLN
— previous year=100:
nominal 103.90 107.20 105.00
real 101.40 104.80 101.70

Source: POLAND STATISTICS, 2021: 8.

Households with Internet access

The development of international statistics on the information society was initiated in 1997 by
the OECD and involved the development of consistent definitions and methodologies that would
ensure comparability of data across countries. Community surveys on ICT usage have been
conducted in the EU according to a harmonised methodology since 2003, and in Poland since
accession. The survey enables analysis of the uptake of broadband Internet access, which allows
people to use advanced Internet services thanks to high data transfer speeds. The table below

illustrates the growth in broadband access in households.

2010 2019 2020
as % of total households of the group
Total 63.40 86.70 90.40
including broadband access 56.80 83.30 89.60
Including households:
with children 82.90 99.30 99.50
without children 53.70 80.40 85.90

* The data refer to households with at least one person aged 16-74.

Source: POLAND STATISTICS, 2021: 17.

In 2020, 90.40% of households had Internet access at home. This percentage was 3.70% higher
than the previous year. The level of this indicator varied by household type, degree of
urbanisation, place of residence and region. Households with children were much more likely to

have Internet access at home than those without.
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Family benefits

As of 1 April 2016, the child benefit from the Family 500+ programme has been available to

eligible persons under the Act of 11 February 2016 on state aid in raising children (Journal of
Laws of 2019, item 2407, as amended); as of 1 July 2019, child benefit is due for each child until

the age of 18, regardless of the income earned by the family; also as of this date, information on

the number of families collecting it is not recorded. The child benefit is financed from the state

budget and is not subject to personal income tax.

Details
Average monthly benefit in
PLN
family allowance
Family allowance
supplement due to:
childbirth
childcare during parental
leave
single parenthood
education and
rehabilitation of a child
with disabilities
the beginning of the school
year
a child taking up education
in a school outside the place
of residence
raising a child in a large
family
one-off childbirth grant
parental benefit
Care benefits:
attendance allowance

special care allowance

carer’s allowance

2010

86.00

1,000.00

385.00

175.00

77.00

100.00

53.00

80.00

1,000.00

153.00

513.00

2015

101.00

1,000.00

388.00

178.00

80.00

100.00

56.00

82.00

1,000.00

153.00

508.00
1,190.00

2019 2020
113.00 114.00
785.00 786.00
375.00 377.00
189.00 189.00
104.00 104.00

57.00 60.00
69.00 69.00
92.00 92.00
1,000.00 998.00
909.00 909.00
189.00 216.00
612.00 615.00
1,571.00 1,807.00

Source: GUS, 2021: 159.
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Birth rate

1990 2000 2010 2020

Per 1,000 population

live births 14.30 9.90 10.70 9.30

deaths 10.20 9.60 9.80 12.40

birth rate 4.10 0.30 0.90 -3.20

marriages contracted 6.70 5.05 5.90 3.80

divorces 1.10 1.10 1.60 1.30
Separations in 1000s - 1.30 2.80 0.70
Infant deaths per 1,000 live births 19.30 8.10 5.00 3.60

Source: POLAND STATISTICS, 2021: 3.

Average life expectancy in Poland berween 2010 and 2020

Between 2009 and 2012, there was a real increase in population due to a positive birth rate and a
decrease in the negative balance of migration. The year 2013 was the first year with no
population growth. The observed demographic changes may indicate that a way out of the deep
demographic depression that Poland has been in for a long time is unlikely to happen. The deep
demographic decline of the 1990s and the persistent emigration (especially of young people) since
2004 will cause increasing difficulties in demographic development, the labour market and the

social security system.

Men Women

Year By age

0 15 30 45 60 75 0 15 30 45 60 75
2010 72.1 57.6 433 297 183 9.5 80.6 66.1 513 36.8 235 119
2011 724 58.0 43.7 30.0 185 9.7 809 664 516 37.1 238 121
2012 727 582 439 302 18.6 9.7 810 66.5 51.7 37.1 238 122
2013 73.1 58.6 443 305 18.7 8.8 81.1 ©66.6 51.8 373 239 123
2014 73.8 59.2 449 310 192 101 81.6 67.1 523 37.7 243 126
2015 73.6 59.0 447 308 190 100 81.6 670 522 37.6 241 125
2016 739 594 450 312 193 103 819 673 525 38.0 245 128
2017 74.0 594 450 312 19.2 102 81.8 672 524 379 243 1238
2018 73.8 593 449 31.1 191 102 81.7 67.1 523 377 242 12.7
2019 741 595 451 313 193 102 81.8 672 524 37.8 242 126
2020 72.6 580 43.6 299 179 o2 80.7 66.1 513 368 232 119

Source: POLAND STATISTICS, 2020: 10.
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Election of the President of the Republic of Poland in 2020

The turnout in the last presidential election in Poland was 68.18% and was the highest in the

21st century. The highest ever turnout in independent Poland was recorded in the second round
of the presidential election in 1995 — 68.23%.

First round — 28 June 2020  Second round — 12 July 2020

Details : % of those : % of those
in 1000s in 1000s
entitled entitled
Entitlement to vote 30,204.70 100.00 30,268.50 100.00
Votes cast: in 1000s 19,483.30 64.51 20,636.60 68.18
including valid votes: 19,425.50 64.31 20,458.90 67.59

Source: GUS, 2021: 53.

Elections to the Sejm and Senate of the Republic of Poland

The last parliamentary elections in Poland were held in 2019. The turnout was 61.74% and it
was the best parliamentary election result since the memorable elections in Poland in June 1989.
In terms of the number of votes, the 2019 election set a record at 18,678,457, which was one and
a half million more than in the first round of the 1989 election. As many as 207,747 voters cast

erroneous ballots, representing 1.11% of all votes cast, which is the lowest result ever.

Sejm Senate Sejm Senate
Details

25.10.2015 13.10.2019
Entitlement to vote in 1000s 30,629.20 30,253.60
Votes cast: in 1000s 15,595.30 15,593.00 18,678.50 18,677.90
% of those entitled 50.92 50.91 61.74 61.74
Including valid votes: in 1000s 15,200.70 14,988.10 18,470.70 18,201.30
% of those entitled 49.63 48.93 61.05 60.16

Source: GUS, 2021: 53.
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Environmental pollution

In 2019 (as of 31 December), wastewater treatment plants served 74.50% of the country’s

population. The amount of waste generated in 2019, compared

to 2018, decreased by 1,205,000

tonnes. Nevertheless, the amount of municipal waste per 1 inhabitant is cyclically increasing.

2010
Waste .gf:nerated du'ring the year (excluding 113,479
municipal waste) in 1000 tonnes
Total municipal waste generated during the year 12,038
in 1000 tonnes
per capita in kg 315
Industrial and municipal wastewater requiring 2,300
treatment in hm3
of which treated 2,134
Population using sewage treatment plants as % of 6470

total population

Total emissions of main air pollutants

The level (in absolute terms) of total greenhouse gas emissio

2018 2019
115,339 114,134
12,485 12,753
325 332
2,192 2,176
2,085 2,071
74.00 74.50

Source: POLAND STATISTICS, 2021: 19.

ns in Poland, including carbon

dioxide, is one of the highest among the European Union countries. Annual per capita

greenhouse gas emissions (expressed as carbon dioxide equivalent) in 2019 were 10.2 tonnes for

Poland and 7.9 tonnes for the European Union.

2010
Greenhouse gases ¥ 413,502
Sulphur dioxide 817
Nitrogen oxides 5 877
Carbon monoxide 2,980

> Expressed as: ¥ carbon dioxide equivalent; ® nitrogen dioxide.

2018 2019
in 1000 tonnes
411,852 390,745
495 427
725 682
2,318 2,112

Source: POLAND STATISTICS, 2021: 20.
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Gross domestic product

Gross domestic product is the main category in the national account system and illustrates the

final result of the activities of all entities within the national economy. The essential component

of gross domestic product is the sum of gross value added of all domestic institutional sectors or

all sections of the national economy. Gross value added is the difference between output and

intermediate consumption and is calculated at basic prices. According to the estimate, the gross

domestic product was 2.80% lower compared to 2019.

Gross domestic product dynamics (constant prices): previous year=100

2010=100

Gross value-added dynamics (constant prices):

previous year=100
2010=100

Housing stock ® as at 31 December of a given year

2010

2019 2020

103.70 104.70 97.30

100.0 138.10 134.40

103.80 104.60 97.20

100.0 137.7 133.8

Source: POLAND STATISTICS, 2021: 31.

The information on housing stock is prepared by the Central Statistical Office using the balance

method, based on the results of the 2011 National Population and Housing Census. The data

presented concerns both inhabited and uninhabited housing stock.

Details

Housing units in 1000s

Rooms in housing units in 1000s

Usable floor area of housing units in
1000 m?

Average number of rooms in

housing units

Usable floor area in m?

per housing unit

per person

Number of persons b,
per 1 housing unit

per 1 room

2010 2015 2019
total

13,470 14,119 14,813
51,279 53,961 56,612
973,942 1,039,071 1,101,398
3.81 3.82 3.82
72.30 73.60 74.40
25.30 27.00 28.70
2.86 2.72 2.59
0.75 0.71 0.68

2020

15,015
57,358

1,118,813

3.82

74.50

29.20

2.55
0.67

urban rural
10,154 4,862
26,053 21,305

658,039 460,774

3.55 4.38
64.80 94.80
28.70 30.00

2.26 3.16

0.64 0.72

*Based on balances. ® The total population as of December 31 was used for the calculations.

Source: GUS, 2021: 181.
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Life satisfaction in 2020

It is believed that Poles are a nation of ever complaining pessimists. However, the results of
surveys conducted show that Poles are increasingly satisfied with their quality of life. The main
sources of life satisfaction are family, social relationships, good health and a, career and place of

residence. Poles are least satisfied with their financial situation and income level.

Very Difficult ro
Are you generally Very Rather Moderately Rather Jissatis. say/ Don’t  Not app-
satisfied: satisfied satisfied satisfied dissatisfied fed want to licable
answer

as a percentage:
with your children 60 14 2 1 0 3 20
with your
marriage/partner- 42 24 5 1 2 3 23
ship
with your closest

: 39 46 12 1 0 1 1
friends
with your place of 42 43 . 4 . i 0
residence
with your health 22 39 22 12 5 0 0
with your
education and 25 39 23 9 2 2 0
qualifications
with your career 18 38 15 5 1 5 18
with your material
conditions of
existence 16 49 28 4 2 1 0
— housing,
equipment, etc.
with your future

10 38 28 10 2 12 0

prospects
with your income
and financial 5 31 41 13 8 2 0

situation

Source: CBOS: 2021: 4.

Homicides identified by the Police and public prosecutor’s offices “ in closed pre-trial
proceedings)

The number of homicides in 2020 increased in comparison to previous years. However, the

number of crimes recorded by the Police and public prosecutor’s offices decreased.
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2020

Types of offences 2010 2015 2019 of which

total
Police

Homicide — Art. 148 Penal Code 680 528 557 666 641

¢ Data on crimes found by a public prosecutor’s office refer to prosecutors” own investigations and those entrusted
by a prosecutor to authorised bodies other than the Police.
Source: GUS, 2021: 81.

Offences identified by the Police and public prosecutor’s offices ¥ in closed pre-trial

proceedings)
2020
Types of offences 2010 2015 2019 of which
total
Police
Total, of which: 1,138,523 809,929 806,258 774,974 765,409
Homicide — Art. 148 Penal Code 680 528 557 666 641
Bodily injury — Art. 156 and 157 Penal Code 15,695 10,430 10,346 8,818 8,694
Participation in a figh b — Art. 158 and 159 Penal
articipation in a fight or battery — Art. 158 and 159 Pen 11,883 4766 3,566 2.826 2.801
Code
Offences under the Act on Counteracting Drug Addiction ® 72,375 46,819 59,5659 59,771 59,442
Operating a motor vehicle while under the influence of alcohol
) . 142,144 64,487 56,336 53,047 52,907
or an intoxicant — Art. 178a Penal Code
Rape — Art. 197 Penal Code 1,567 1,226 1,406 1,100 1,034
Sexual intercourse with a minor below 15 years of age — Art.
1,532 1,067 1,191 1,034 972
200(1) Penal Code
Corruption offences — Art.s 228-231, 250a, 296a and 296b
12,487 10,847 9,367 10,438 8,038
Penal Code
Property theft — Art. 275(1), 278 and 279 Penal Code ? 220,455 145,666 103,975 98,960 98,886
including car theft 16,539 12,040 8,672 8,788 8,784
Burglary — Art. 279 Penal Code 9 140,085 91,418 69,272 72,524 72,502
Robbery — Art. 280 Penal Code 18,145 6,082 3,453 3,091 3,051
Theft with assault — Art. 281 Penal Code 1,214 1,146 1,080 1,057 1,044
Criminal coercion — Art. 282 Penal Code 7,859 670 432 376 370
Fraud — Art. 286 and 287 Penal Code 86,608 117,763 133,621 133,302 132,712

* Data on crimes found by a public prosecutor’s office refer to prosecutors’ own investigations and those entrusted by

a prosecutor to authorised bodies other than the Police.

b Refers to the Act of 29 July 2005 on Counteracting Drug Addiction (i.e. Journal of Laws of 2020, item 2050).

¢ Car theft by burglary only
4Excluding car theft by burglary

Source: GUS, 2021: 81-82.
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Corruption profile in law

In Poland, the main legal act that defines corruption offences is the Act of 6 June 1997 — the
Penal Code.® Chapter XIX of the Act distinguishes five basic forms of corruption, i.e. bribery by
public officials, active bribery, paid protection, influence peddling and misuse of powers, and
failing to perform duties in order to gain a financial or personal benefit [arts. 228-230a and
231(2) of the Penal Code]. Corruption offences also include electoral bribery under art. 250a of
the Penal Code and making false statements to gain a material or personal advantage as defined in
art. 271(3) of the Penal Code. Chapter XXXVI of the Penal Code defines corruption offences
against business transactions [arts. 296(2); 296a, 302(2) and (3), and 305(1) of the Penal Code].

Bribery by public officials (passive bribery, aArt. 228 of the Penal Code) consists of accepting a
financial or personal benefit or a promise thereof in connection with the performance of a public
function. This provision protects the proper functioning of public institutions and the
disinterestedness of persons performing public functions, as well as the public’s trust in the

reliability of the institutions’ activities. (WROBEL — ZOLL, 2017; art. 228.) Persons performing

public functions include public officials, members of local government bodies, persons employed
in an organisational unit that controls public funds (with the exception of persons performing
service activities, i.e., activities that do not constitute substantive performance of the powers of a
given body, but only assist in its work) and other persons whose powers or duties with respect to
public activities are defined or recognised by statute or by an international agreement binding on
the Republic of Poland (‘foreign public officials’). This provision also covers persons performing a
public function in a foreign state or an international organisation. The term ‘financial benefit is
understood as any financial gain consisting of the increase of assets or decrease of liabilities or

avoidance of imminent financial loss. (WROBEL — ZOLL, 2017; art. 228.) A personal benefit, on

the other hand, is any good of a non-pecuniary nature, not convertible into money, but

convenient to the recipient or satisfying some need that he or she may have. (GORAL, 2000: 306.)

A benefit may be taken for oneself or for another person, either before or after the official act.
The offence in question, like other corruption offences, can only be committed with intentional
fault. The definition of the basic type of passive bribery adopted by the Polish legislator, according
to the broad model of responsibility for corruption offences, is much broader than the scope of
responsibility in international standards and the penal codes of many European states, where, in
order to satisfy the elements the offence, a connection with a specific official act is required.

(WROBEL — ZOLL, 2017; art. 228.) Conduct satisfying the elements of the basic passive bribery

offence is punishable by imprisonment for 6 months to 8 years. If the perpetrator’s conduct for
which he or she accepted a financial or personal benefit or a promise thereof in connection with
the performance of a public function constitutes a breach of law, he or she is punishable by

imprisonment for a term of 1 to 10 years. The same penalty shall be imposed on a person who, in

¢ Journal of Laws of 2020, items 1444 and 1517; and of 2021, item 1023.

173



connection with the performance of a public function, makes the performance of the official act
conditional upon receiving a financial or personal benefit or a promise thereof, or demands such a
benefit. The harshest punishment is envisaged for accepting a financial benefit of significant value

(exceeding PLN 200,000 at the time of committing a prohibited act).

The offender may be sentenced to 2 to 12 years of imprisonment. The above cases constitute

the basic passive bribery offence.

In addition to passive bribery, the Penal Code also criminalises active bribery (Art. 229 of the
Penal Code), which consists of giving or promising to give a financial or personal benefit to a

person performing a public function in connection with the performance of that function.

In this case, however, anyone may become the offender (a general offence) by exerting
influence on a person performing a public function. The benefit may be given in any form.” The
promise to give a benefit can be expressed in any way, on condition that it is express. It can be any
conduct whereby a person in public office can expect a benefit to be provided in the future.® The
granting of a benefit or a promise thereof need not be connected with a specific act by a person
performing a public function, but must be connected with the performed function. If the benefit
granted is not accepted, the perpetrator is liable for attempt. The legislator has provided for the

same sanction for active bribery as for passive bribery.

The Penal Code also criminalises passive and active paid protection (Arts. 230 and 230a of the
Penal Code). The object of regulatory protection is the authority of state institutions, local
governments, international organisations or any foreign organisational unit that controls public
funds. Passive paid protection is understood as engaging in intermediation in settling a matter in
exchange for a financial or personal benefit or a promise thereof by invoking influence in a state
or local government institution, international or domestic organisation or in a foreign
organisational unit that controls public funds, or by inducing another person to believe in or
reassuring them of the existence of such influence. However, it is not necessary to actually have
influence in the institutions listed in the provision in order to fulfil the elements of this offence.

(WROBEL — ZOLL, 2017; art. 230.) Active paid protection is granting or promising to grant

benefits in exchange for intermediation in settling a matter with the above entities. This offence
therefore consists of unlawfully influencing a decision, action or omission of a person holding a
public function. The offences in question are punishable in the same way as basic passive and

active bribery offences.

7 Judgement of the District Court for Warsaw-Mokotéw in Warsaw of 18/07/2014, Ref. VIII K 1108/12.
8 Judgement of the Supreme Court of 05/11/1997, Ref. V KKN 105/97.
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The last of the corruption offences against the activities of state and local government
institutions is misuse of powers or failing to perform duties in order to obtain a financial or
personal benefit [art. 231(2) of the Penal Code]. The offence in question can only be committed
by a public official, which includes, but is not limited to, the President of the Republic of Poland,
MPs, senators, councillors, members of the European Parliament, judges, prosecutors, notaries,
and trustees. In a particular case, the circle of entities who may commit this offence will be
determined by the personal scope specified in a standard ordering certain behaviour or
prohibiting certain actions. The obligation may originate from provisions that apply to all officials
or to a specific category of officials. The obligation may also be of an individual nature and will
then originate from the provisions of regulations, instructions or an order to perform specific
activities issued by an authorised person. Failure to perform a duty includes both failure to
undertake a duty incumbent on a public official and improper performance of that duty. In the
case of misuse of powers, it must be demonstrated that the conduct undertaken by the offender
was not within the scope of his or her authority and an indication of a substantive or formal

connection to that authority. (WROBEL — ZOLL, 2017; art. 231.) The offence may also consist of

acting within the scope of competence but not in accordance with the legal conditions of the
action taken by a public official.” By misusing his or her powers or failing to fulfil his or her
duties, the perpetrator acts to the detriment of the public or private interest. Detriment within
the meaning of the discussed provision includes not only material damage, but also non-material

damage, e.g. moral damage.'® This offence is punishable by imprisonment for one to 10 years.

If the elements of the act in question and the offence of passive bribery are met at the same

time, the perpetrator will only be liable for the latter.

The purpose of art. 250a of the Penal Code is to ensure the proper exercise of electoral rights. A
person who accepts or demands a personal or financial benefit in exchange for voting in a specific
manner, as well as a person who gives such a benefit to a person entitled to vote in order to induce
them to vote in a specific manner or for voting in a specific manner shall be subject to
imprisonment for 3 months to 5 years. The specified conduct includes not only voting for a specific
person (in an election) or for a specific answer (in a referendum), but also casting an invalid vote.

(STEFANSKI, 2004: 71.) However, a person who accepts or demands benefits for refraining from

voting is not liable for the offence of electoral corruption. It is irrelevant whether the bribed person
tulfilled his or her obligation, i.e. how he or she actually voted. (WROBEL — ZOLL, 2017; art. 250a)

If the perpetrator notifies the prosecuting authority of the offence and the circumstances in which it

was committed before the authority becomes aware of it (‘active repentance), this results in a
mandatory mitigation of punishment and maybe even a waiver of the punishment by the court.

The above applies only to the basic offence or an offence of lesser significance.

? Judgement of the Supreme Court of 28/11/2006, Ref. IIT KK 152/06.
19 Resolution of the Supreme Court of 23/06/1992, Ref. I KZP 21/92.
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As defined in art. 271(3) of the Penal Code, corruption offences also include making false
statements about a legally relevant circumstance in a document by a public official or another
person authorised to issue the document in order to gain a financial or personal benefit. By
making false statements, the perpetrator creates an authentic document with untrue content in
the scope of a legally relevant circumstance. This may consist of confirming a circumstance which
did not take place or a distortion or concealment of a circumstance.'’ Another person authorised
to issue a document should be understood as a natural person who, on the basis of a strictly
defined, specific delegation of a legal nature existing at the moment of committing the offence, is
authorised to issue specific documents in the name and on behalf of the principal.'? This offence

is punishable by imprisonment for 6 months to 8 years.

The offence of corruption defined in art. 296(2) of the Penal Code (abuse of trust in business
dealings for financial gain) may be committed by a person who is obliged to deal with the property
affairs or business activities of a natural or legal person or an organisational unit without legal
personality under a provision of the law, a decision of a competent authority or a contract. It
consists of an abuse of power or a breach of duty by such a person in order to achieve a financial
benefit, resulting in causing considerable financial damage to the entity whose property affairs or
business operations the in which the person is involved, or in causing a direct threat of such
damage. It may also be committed by a public official who, by virtue of a statute or a decision of
a relevant authority, deals with the property or business affairs of state or local government
institutions within their economic activity. This offence is punishable by imprisonment for 6
months to 8 years. An offender who has voluntarily repaired the damage in full prior to the
initiation of criminal proceedings is not liable to punishment. Repairing the damage in full after
the initiation of the proceedings allows for extraordinary mitigation or even a waiver of
punishment. When the damage is substantially repaired by the offender, the court may apply

extraordinary mitigation of punishment.

Art. 296a of the Penal Code (economic bribery) provides protection for the proper functioning
of entities conducting business. Criminal activity consists of demanding or accepting a financial
or personal benefit or a promise thereof. In this case, the benefit is related to engaging in conduct
likely to cause damage to a business entity by an act of unfair competition or an impermissible
preferential action in favour of the purchaser or recipient of goods, services or benefits. The
conduct must be the result of the offender’s misuse of power or failure to perform a duty. The
offence may be committed only by a person holding a managerial position in that entity or being
in a relationship of employment, contract of mandate or specific task contract. This offence is

punishable by imprisonment for 3 months to 5 years. A person who gives or promises to give a

! Decision of the Supreme Court of 08/11/2002, IT KKN 139/01.
12 Judgement of the Supreme Court of 23/02/2021, Ref. IV KK 497/20.
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benefit shall be liable to the same penalty. In the case of inflicting significant property damage,

the perpetrator is liable to imprisonment for 6 months to 8 years.

The offence of bribery in enforcement proceedings [art. 302 (2)—(3) of the Penal Code]
consists of giving or promising to give a financial benefit to a creditor for acting to the detriment
of other creditors in connection with bankruptcy proceedings or proceedings aimed at preventing
bankruptcy. The above act is punishable by imprisonment for up to 3 years. The same penalty is
imposed on a creditor who, in connection with the conduct described above, accepts or demands
a benefit to the detriment of other creditors. The penalty range enables the court to waive the
penalty if a penal measure, forfeiture or a compensation measure is ordered at the same time and

the social harm of the act is not significant, and the purpose of punishment is thus fulfilled (art.

59 of the Penal Code).

The last of the corruption offences specified in the Penal Code is interference in a public
tender to gain a financial benefit [art. 305(1) of the Penal Code]. In the case of this offence, the
perpetrator prevents or obstructs a public tender or enters into an agreement with another person
to the detriment of the owner of property or a person or institution for whose benefit the tender
is held to gain a financial benefit. This offence is of a general nature and is punishable by
imprisonment for up to 3 years. The penalty range enables the court to waive the penalty if the
social harm of the act is not significant and a penal measure, forfeiture or a compensation
measure is ordered at the same time, and the purpose of punishment is thus fulfilled (art. 59 of
the Penal Code). If the perpetrator voluntarily repaired the damage in full, the court may apply
extraordinary mitigation of punishment or even waive it. If the damage is substantially repaired

by the offender, the court may apply extraordinary mitigation of punishment.

Corruption offences are also defined in the Act of 25 June 2010 on sport.”” The art. of 46 of
the above-mentioned Act penalises the acceptance of a financial or personal benefit or a promise
thereof in connection with sports competitions organised by the Polish Sports Association or
other authorised entities in exchange for unfair behaviour that may affect the outcome or course
of a competition. The same punishment, i.e. imprisonment for 6 months to 8 years, is imposed
on a person who, in the above-mentioned cases, gives or promises to give a financial or personal
benefit. On the other hand, higher sanctions are envisaged if the benefit is of considerable value;
in such a case, the perpetrator faces imprisonment for 1 to 10 years. Art. 47 of the Act, by
contrast, refers to a situation in which a person, having knowledge of the commission of a
prohibited act under art. 46, takes part in parimutuel betting (betting for winnings in cash or in
kind) on the sports competition to which the knowledge relates, or discloses that knowledge in
order for another person to take part in such betting. This offence is punishable by imprisonment

for 3 months to 5 years. In the event of a conviction for the above offence, it may be justified to

13 Journal of Laws of 2020, item 1133,
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impose a punitive measure in the form of a ban on entering gambling establishments and
participating in gambling in addition to the punishment. Moreover, art. 48 of the Act
criminalises the offence of (passive and active) paid patronage in sports. It is punishable to act as
an intermediary in determining a specific result or the course of a sports competition in exchange
for a financial or personal benefit or a promise thereof by invoking influence in the Polish Sports
Association or in an entity acting on the basis of a contract concluded with that Association or in
an entity acting under its authority, or by inducing or supporting the belief of another person in
such influence. It is also prohibited under penalty of law to give or promise to give a financial or
personal benefit in exchange for intermediation in determining a particular result or the course of
a sports competition, which consists of unlawfully influencing the conduct of a person holding a
function in the Polish Sports Association or an entity associated with it in connection with the
performance of such function. The penalties for the above crimes are the same as the penalties for
passive and active paid patronage specified in the Penal Code. These provisions constitute /Jex
specialis in relation to arts. 230(1) and 230a(1) of the Penal Code. There is no aggravated form,

neither in the case of paid patronage as defined in the Penal Code nor in the Sports Act.

Art. 54 of the Act of 12 May 2011 on the reimbursement of medicines, foodstuffs for special
nutritional uses and medical devices' (Reimbursement Act) defines the offence of corruption
relating to the pharmaceutical sector. This provision protects the correct marketing of reimbursed
products, which is essential for the pharmaceutical market as a whole, the stability of the

reimbursement system and the real availability of reimbursed benefits. (ADAMSKI et al. 2014: art.

54.) This offence may be committed by a person dealing with manufacturing or trading in
reimbursed products, a person authorised to issue prescriptions or orders for performance of
guaranteed benefits in the scope of provision of medical devices, a person supplying such
products to a provider and a provider or a person representing a provider. The former is subject
to criminal liability for accepting or requesting a financial or personal benefit or a promise thereof
in exchange for conduct affecting the marketing of publicly reimbursed drugs, foodstuffs for
special nutritional uses or medical devices, or marketing or refraining from marketing a specific
drug, foodstuff for special nutritional uses or medical devices subject to such reimbursement.
Demanding or accepting a financial or personal benefit or a promise thereof by an authorised
entity in exchange for issuing a prescription or order or refraining from issuing it is also
criminalised. A supplier to a provider, a provider, and a person representing a provider, on the
other hand, may be criminally liable for requesting or accepting a financial or personal benefit or
a promise thereof in exchange for the purchase of the products in question. The perpetrator may
also be a recipient who gives or promises to give a benefit in the cases defined above. This offence

is punishable by imprisonment for 6 months to 8 years.

Y Journal of Laws of 2021, items 523, 1292 and 1559.
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The offence of corruption is also defined in art. 497(3) of the Act of 5 January 2011 —
Election Code." This provision criminalises electoral bribery in the course of collecting signatures
of support and providing such support. A person who gives or accepts a financial or personal
benefit in exchange for collecting or providing a signature for the submission of a list of
candidates or a candidate is subject to punishment. However, making a promise to give such a
benefit is not punishable. The offence is punishable by a fine from PLN 10,000 to PLN 50,000.
The penalty range enables a waiver of the penalty and ordering a penal measure, forfeiture or a
compensation measure if the social harm of the act is not significant and the purpose of

punishment is thus fulfilled.

The legislator has provided for lower penalties for offences of lesser significance with regard to
passive and active bribery (arts. 228 and 229 of the Penal Code), passive and active paid protection
(arts. 230 and 230a of the Penal Code), electoral bribery (art. 250a of the Penal Code), abuse of
trust (art. 296a of the Penal Code), corruption in sports (art. 46 of the Sports Act) and paid
patronage in sports (art. 48 of the Sports Act), as well as the offence of corruption under the
Reimbursement Act. The perpetrator is punishable by a fine, restriction of liberty or
imprisonment for up to 2 years (except for the latter offence, where the penalty of imprisonment
may not exceed 3 years). Circumstances affecting the assessment of whether an offence is of lesser
significance include: the social impact of the corrupt act, the value of the financial benefit, the

nature of the personal benefit, and the circumstances of accepting the benefit. (WROBEL — ZOLL,

2017; art. 228.) In the case of all of the above-mentioned offences, with the exception of the

offence under art. 54 of the Reimbursement Act, a sentence of imprisonment is pronounced only
when another penalty or penal measure cannot fulfil the purposes of punishment (art. 58 of the
Penal Code). The penalty range provided for in all of the above-mentioned provisions enables the
court to waive the penalty if the social harm of the act is not significant and a penal measure,

forfeiture or a compensation measure is ordered at the same time and the purpose of punishment

is thus fulfilled ( art. 59 of the Penal Code).

In relation to persons granting or promising to grant a financial or personal benefit in the case
of the offences specified in arts. 229(1)—(5) of the Penal Code, arts. 230a(1) and (2) of the Penal
Code, arts. 296a(2) or (3) in conjunction with (2) and art. 46(2), arts. 46(3) or (4) in
conjunction with (2), as well as in arts. 48(2) or (3) in conjunction with (2), the legislator has also
provided a non-criminality clause, which is aimed at breaking up criminal solidarity between the
person who gave the benefit or made a promise thereof and the person who accepted it. The
following are prerequisites for the perpetrator to be eligible for the privilege of non-punishment:
acceptance of a benefit or a promise thereof by a person performing a public function,
notification by the perpetrator to a law enforcement agency before that agency learned of the fact

of the crime from another source, and disclosure of all relevant circumstances of the case.

15 Journal of Laws of 2020, item 1319,
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Pursuant to art. 60(3) of the Penal Code, it is possible to apply an extraordinary mitigation of
punishment or even a conditional suspension of its execution to a perpetrator who cooperates
with other persons in committing a crime if he or she discloses information on those participating
in the commission of a crime and provides important details of its commission to a law
enforcement agency. In the above-mentioned case, the court may, pursuant to Art. 61 of the
Penal Code, waive the penalty, particularly if the role of the perpetrator in the commission of the
offence was subordinate, and the information provided contributed to preventing the commission
of another offence. When waiving the penalty, the court may also waive any penal measures or
forfeitures, even if their imposition was mandatory. Art. 60(4) of the Penal Code enables the
court, upon a request from the prosecutor, to apply extraordinary mitigation of punishment or
even conditional suspension of its execution in relation to a perpetrator of a crime who,
irrespective of the explanations given in his or her case, disclosed and presented relevant
circumstances which were previously unknown to the prosecuting authority. The above refers to

offences punishable by more than 5 years of imprisonment.

Pursuant to art. 37b of the Penal Code, in the case of all corruption offences punishable by
imprisonment, regardless of the lower limit of the statutory penalty range for a given offence, the
court may apply the institution of penalty sequence, i.e. it may impose a penalty of restriction of
liberty (from 1 month to 2 years) and imprisonment for up to 6 months at the same time if the
upper limit of the statutory penalty range is at least 10 years, or for up to 3 months for the
remaining offences punishable by imprisonment. If the offence is only punishable by
imprisonment for up to 8 years and the imprisonment imposed would not be more severe than
one year, the court may instead impose the penalty of restriction of liberty for a term not less than
3 months or a fine not less than 100 daily rates, if it also imposes a penalty measure, a

compensation measure or forfeiture (art. 37a of the Penal Code).

If a financial or personal benefit constituting an object is accepted, the court is obliged to rule
on its forfeiture pursuant to art. 44(1) of the Penal Code. If the financial benefit received does
not have the characteristic of an object (e.g. it is the difference between the list price of a car and
the price for which it was sold to a bribed person, which constitutes a concealed bribe), the court
shall rule on the forfeiture of this benefit or its equivalent. With respect to perpetrators of
corruption offences, it is sometimes justified: to impose a punitive measure in the form of a
prohibition to hold a certain position, to practice a certain profession or to conduct business; to
make the judgement public; or to order a pecuniary payment. In the case of a perpetrator who
committed the offence in order to achieve a financial benefit or if he or she achieved such a

benefit, the court may impose a fine in addition to imprisonment [art. 33(2) of the Penal Code].
For all of the discussed corruption offences, with the exception of those specified in arts.

231(2), 296(2) and 305(1) of the Penal Code, as well as art. 497(3) of the Elections Code and

art. 54 of the Reimbursement Act, according to the provisions of the Act on liability of collective
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entities for acts prohibited under penalty of 28 October 2002, a collective entity is also liable for
an act that constitutes the conduct of an individual acting in its interest if it benefited or could
have benefited that entity. Pursuant to art. 8 of the aforementioned act, the court orders a fine
against a collective entity and forfeiture of objects originating, even indirectly, from a prohibited
act or which were used or intended to be used to commit such an act, a financial benefit
originating, even indirectly, from a prohibited act, or the equivalent of objects or financial
benefits originating, even indirectly, from a prohibited act. The court may also impose, inter alia:
a ban on promoting or advertising the business conducted, products manufactured or sold,
services rendered or benefits provided; a ban on receiving grants, subsidies or other forms of
financial support from public funds; a ban on receiving assistance from international
organisations of which the Republic of Poland is a member; or a ban on competing for public

contracts, and make the judgment public.

Anti-corruption provisions are found not only in the aforementioned Acts, but also in many
other legal acts, including the Act of 21 August 1997 on the restriction of economic activity by
persons holding public office'” (the Anti-Corruption Act), which introduced restrictions related
to professional activity during and after holding public functions in order to avoid conflicts of
interest that could arise in relation to simultaneous performance of public functions and
employment in the private sector, the obligation to submit asset declarations by the entities listed

in the act, as well as a system of sanctions for violation of these restrictions.

The Central Anti-Corruption Bureau (CBA) is a special service established to fight corruption
in public and economic life, especially in state and local government institutions, as well as to

combat activities detrimental to the economic interests of the Republic of Poland.

There are also other services and institutions involved in countering corruption offences. The
Internal Security Agency (ABW) is tasked, among other activities, with the identification,
prevention and detection of corruption offences against persons performing public functions,
referred to in arts. 1 and 2 of the Anti-Corruption Act, if they may undermine state security.
Combatting corruption is also among the tasks of the Police. The Police Headquarters structure
includes the Anti-Corruption Department, which operates under the Criminal Bureau. Its tasks
include inspiring, coordinating and supervising operational, reconnaissance and procedural
activities in the field of recognition and disclosure of the most serious corruption offences and
prosecution of the perpetrators. It also provides direct assistance to units competent for
combatting corruption in the police organisational units in carrying out specific anti-corruption
undertakings. Additionally, the Border Guard (SG) may conduct proceedings in cases concerning

the identification, prevention and detection of offences set forth in arts. 228, 229 and 231 of the

16 Journal of Laws of 2020, item 358; and of 2021, item 1177.
17 Journal of Laws of 2019, item 2399,
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Penal Code, committed by Border Guard officers in connection with the performance of their
official duties. Its tasks also include identification, prevention and detection of crimes under art. 229
of the Penal Code, committed by persons who are not officers or employees of the Border Guard in
connection with the performance of their official duties by officers or employees of the Border
Guard. The Military Counterintelligence Service (SKW) recognises, prevents and detects offences
specified in arts. 228-230 of the Penal Code committed by soldiers on active military duty, officers
of the SKW and the Military Intelligence Service, as well as employees of the Foreign Service of the
Republic of Poland (SZ RP) and other organisational units of the Ministry of National Defence
(MON) if they may endanger the security or combat capability of the SZRP or other
organisational units of the MON. The Military Police (ZW) is competent to fight corruption in the
Polish Armed Forces. The tasks of the National Fiscal Administration (KAS) include the
identification, detection and combatting of offences defined in arts. 228-231 of the Penal Code,

committed by persons employed in organisational units of the KAS or by KAS officers.

The competent authorities cooperate with each other in the fight against corruption. The
Head of the CBA, the Head of the ABW, the Head of the SKW, the Chief Commandant of the
Police, the Chief Commandant of the SW, the Chief Commandant of the ZW and the Head of
the KAS are obliged to cooperate, within the scope of their respective competence, in fighting
corruption in state institutions and local government as well as in public and economic life, and
in combatting activities detrimental to the State’s economic interests. The Head of the CBA co-
ordinates the operational, reconnaissance, informative and analytical activities undertaken by the
bodies referred to above, if they may have an impact on the performance of the tasks of the CBA.
Furthermore, government administration bodies, local government bodies and state institutions
are obliged, within the scope of their activity, to cooperate with the CBA, in particular to provide

assistance in the performance of its tasks.

All corruption offences are prosecuted ex officio, except for the offence under art. 305(1) of
the Penal Code, when the victim is not the State Treasury (otherwise on request). Law
enforcement agencies are often alerted to an offence from anonymous reporters, as well as from
individuals who have provided a financial benefit. Moreover, state and local government
institutions which have discovered, in connection with their activities, that an offence prosecuted
ex officio has been committed, are obliged to notify the public prosecutor or the Police
immediately and to present the necessary actions until the body appointed to prosecute the
offence arrive or until the body issues an appropriate order, in order to prevent the destruction of
traces and evidence of the offence. Additionally, the services are equipped with legal instruments
for effective detection. Within the framework of operational and reconnaissance activities, they
may use operational control, which enables correspondence to be obtained and recorded
(including via electronic means of communication) along with, conversations (carried out with
the use of technical means) and data contained in storage media, telecommunication terminal

equipment and IT and ICT systems. In the course of operational activities, officers are also
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authorised to carry out controlled purchases and use controlled delivery. Law enforcement
authorities are also able to access bank, insurance or treasury secrets. Certain activities undertaken
in the course of operational and reconnaissance activities require the consent of a competent court
or prosecutor; for example, the above-mentioned operational control shall be ordered by a
competent court, upon the request of a body entitled to conduct such control, submitted after
obtaining the consent of the competent prosecutor. Material collected as a result of operational

and reconnaissance activities may later be used as evidence in criminal proceedings.

If there is a justified suspicion that an offence has been committed, a decision is issued to initiate
an investigation. Forms of pre-trial investigation differ in the types of cases they handle, the length
of time they take and the authorities who conduct them. Pre-trial proceedings are conducted or
supervised by a public prosecutor and, to the extent provided by law, carried out by the Police. In
cases provided for in the Act, the powers of the Police are vested in other authorities (e.g. the CBA,
the ABW, the Border Guard and the Military Police). Moreover, some pre-trial activities specified in
the Act are carried out by the court. The provisions of the Act of 6 June 1997 — Code of Criminal

$ which provide law enforcement agencies with legal instruments to fight corruption

Procedure,’
crimes, include the institution of an incognito witness (art. 184 of the Code of Criminal
Procedure). Another law enforcement tool for fighting corruption is the institution of a crown
witness, which can be used in the case of a crime committed in an organised group (Act of 25 June
1997 on crown witness'”). Pre-trial proceedings may end with an indictment, a motion for
conviction and the imposition of a penalty or penalty measures agreed on with the accused, a
motion for conditional discontinuation of proceedings or a motion for discontinuation of

proceedings and the application of precautionary measures, or discontinuation of the investigation.

Pursuant to art. 15 of the Code of Criminal Procedure, the police and other authorities in the
field of criminal proceedings carry out the orders of the court, the court referendary and the
public prosecutor. On the other hand, all state and local government institutions are obliged,
within the scope of their activities, to provide assistance to the authorities conducting criminal
proceedings within the time limit set by these authorities. Legal persons or organisational units
without legal personality other than those specified above, as well as natural persons, are obliged
to provide assistance upon request by the bodies conducting criminal proceedings, within the
scope and on the date indicated by the bodies, if it is impossible or considerably difficult to carry

out a procedural act without such assistance.

As a rule, corruption offences are decided by the district court in the first instance. One
exception is the offence under art. 296(3) of the Penal Code, which is decided by the district

court in the first instance. The appellate court may, at the request of the district court, remand a

18 Journal of Laws of 2021, items 534 and 1023.
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case involving any offence to the district court for first-instance trial because of the particular
gravity or complexity of the case. The district court also hears appeals from judgments and orders
made in the first instance in the district court and other matters delegated to it by law, whereas
the appellate court hears appeals from first-instance judgements and orders of the district court,
and other matters delegated to it by law. The prosecutor leads the prosecution before all courts.
However, not every public official can be held criminally liable in a court of law. The President of
the Republic of Poland and members of the Council of Ministers who have committed a crime in

connection with their functions can only be answerable to the State Tribunal.

Finally, it should be pointed out that the activities of law enforcement agencies consist not
only of identifying and detecting corruption offences. They also assess draft legislation in the
government legislative process for corruption risks and prepare draft legislation containing anti-
corruption solutions. Representatives of the bodies also take part in the legislative work of the

committees of the Sejm and the Senate.
Measuring corruption

Corruption is a serious problem that affects various spheres of civic life. It impacts the whole of
society from all directions, crippling and hampering the economy that provides the basis for the
economic development of countries, preventing the exercise of rights belonging to each
individual, destroying trust in state institutions, and worst of all, striking hardest at the often poor

and innocent people. (LEWICKA-STRZALECKA, 2011: 17) It is not only national, but also cross-

border in scope, which is why more and more international anti-corruption programmes and
institutions are being created. Many apparatuses are being established to counteract this
pathological behaviour at the international level through such organisations as: the United
Nations, the Council of Europe, the International Monetary Fund and the World Bank. (IYER —
SAMOCIUK, 2007: 27.)

Poland took real action against corruption in 1998-2005, adapting Polish law to international
and European conventions. During this period, the penal policy against corruption offences was
also tightened, and in 2006 the Central Anti-Corruption Bureau, a special service with broad

powers, was established to fight corruption.
Corruption indices for Poland

When developing a strategy to fight corruption, it is essential to know the level and forms of

corruption in a given country and to identify high-risk sectors and drivers.
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Collecting reliable data on corruption levels is particularly challenging, given that corruption

thrives when it remains hidden.

Corruption Perceptions Index in Poland 2012-2020

One frequently cited global indicator is Transparency International’s Corruption Perceptions Index
(CPI), calculated using 12 data sources from 11 institutions recording perceptions of corruption

over the previous 2 years.

Developed by Johann Graf Lambsdorff, a German economist at the University of Géttingen,
the CPI was first published in 1995. The index ranks individual countries according to the extent
to which they observe corruption among public officials and politicians. It uses a scale from 0

(highly corrupt) to 100 (very clean).

Year CPI Poland’s rank Decrease/increase
2012 58 41 -
2013 60 38 A
2014 61 36 A
2015 63 29.0 A
2016 62 29.0 \ &
2017 60 36 \
2018 60 36 -
2019 58 41 \ P’
2020 56 45 \ P’

Legend:

‘. increase

Y decrease

Source: www.transparency.org; www.theglobaleconomy.com/Poland/transparency corruption/

75

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Source: www.worlddata.info/europe/poland/corruption.php
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Year
2020
2019
2018
2017
2016
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005
2004
2003

Control of Corruption

Rank

44
42
40
40
38
37
39
40
42
45
47
50
54
58
63
66
65
64

@ in Europe

41.20
40.60
40.30
40.20
40.80
40.50
41.60
42.20
42.40
44.10
44.00
42.80
42.30
41.60
41.40
41.20
41.60
42.00

O worldwide

67.70
56.80
56.90
56.90
57.10
57.50
56.80
57.40
56.80
59.70
59.90
59.70
59.80
60.10
59.10
59.10
58.30
57.60

Source: www.worlddata.info/europe/poland/corruption.php

The Control of Corruption index developed by the World Bank is used to assess global

governance. The World Bank conducts a research project titled WGI — Worldwide Governance

Indicators. It covers 212 countries and territories and measures six dimensions:

1. Voice and Accountability — the extent to which a country’s citizens are able to participate in

selecting their government, as well as freedom of expression, freedom of association and

free media

2. Political Stability and Absence of Violence/Terrorism — the likelihood that the government

will be destabilised or overthrown by unconstitutional or violent means, including

politically-motivated violence and terrorism

3. Government Effectiveness — the quality of public services, the quality of the civil service and

the degree of its independence from political pressures, the quality of policy formulation

and implementation, and the credibility of the government’s commitment to such policies.
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4. Regulatory Quality — the ability of the government to formulate and implement sound
policies and regulations that permit and promote private sector development.

5. Rule of Law — the extent to which agents have confidence in and abide by the rules of
society, and in particular the quality of contract enforcement, property rights, the police,
and the courts, as well as the likelihood of crime and violence.

6. Control of Corruption — the extent to which public power is exercised for private gain,

including both petty and grand forms of corruption.

Data are collected from 35 sources provided by 32 different organisations. They reflect the
viewpoints of representatives of the public, private and non-governmental sectors, as well as
ordinary citizens. The 0—100 scale used indicates the country’s position in the ranking among all
countries in the world — level 0 corresponds to the lowest rank, and 100 to the highest rank.
Poland scored 71.15 points in 2019.%

Numberof Governance Percentile Standard

Mty iy e Sources  (-2.5to+2.5) Rank Error
Control of Corruption Poland 2009 14 0,45 70,81 0,13
2014 13 0,64 72,60 0,12
2019 12 0,60 71,15 0,14
. ) Color by
Indicator Country Year Percentile Rank (0 to 100) 2009
Control of Corruption  Poland 2009 — 2010
2011 —_ B 2012
2012 I 2013
2013 — B 204
2014 I 2015
2015 e 2016
201 E— B 2017
7 I 2018
201 — B 2010
201 e —

20 Source: http://info.worldbank.org/governance/wei/pdf/ WGi.pdf
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Index of Public Integrity

The Index of Public Integrity (abbreviated iPi) is another interesting measure, consisting of six
components: Judicial Independence, Administrative Burden, Trade Openness, Budget
Transparency, E-Citizenship, and Freedom of the Press. The purpose of this index, published by
the European Anti-Corruption and State Building Research Centre, was to provide an objective and
comprehensive picture of the state of corruption control in 109 or 117 countries (depending on the

year). Poland was ranked in 29* position in 2015, 32 position in 2017 and 42" position in 2019.

Trace Bribery Risk Matrix

The Trace Bribery Risk Matrix is an index measuring the risk of corruption in 194 countries,
autonomous territories and semi-autonomous territories. The country’s overall risk score is the
result of assessing four areas of government performance: Business Interactions with Government,
Anti-Bribery Deterrence and Enforcement, Government and Civil Service Transparency, and
Capacity for Civil Society Oversight. The table below shows how this index fluctuated for Poland
between 2014 and 2017-2020.

Business Government
: ) Anti-Bribery . Capacity for
Risk Interactions and Civil
Year Rank i Deterrence and i Civil Society
assessment with Service
Enforcement Opversight
Government Transparency
2014 31 39 41 30 43 16
2017 39 32 38 22 35 21
2018 36 35 41 34 35 25
2019 40 37 48 35 32 26
2020 41 34 35 38 34 27

Source: https://www.traceinternational.org/trace-matrix?year

The overall risk score for Poland in 2020 decreased compared to 2019 with an increase in risk in

the anti-corruption domain. (Denmark was the highest ranked country in 2020.)
Global Competitiveness Report

Another frequently cited study is the Global Competitiveness Report. It is compiled annually by the
World Economic Forum to determine the level of performance of economies around the world and
includes a number of indicators focussing on institutions relevant to corruption risk. The results are
based on business representatives’ responses to the Executive Opinion Survey, weighted to account for
sample size, and include responses from the past two years. As in 2018, the 2019 survey ranked
Poland 37th globally (out of 141 countries).
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Additionally, Poland ranked 1st in macroeconomic stability. On the other hand, Poland’s position

in the Transparency category remained unchanged, with the ‘incidence of corruption’ indicator

putting it in 34th place.

Economy Proflas

Poland

Giobal Competitiveness index 4.0 2019 edition

37th s

Rank in 2018 edition: 37th/e

Performance Overview Key ¢ Previous editon A High-income group average (J Europe and North America average

Ovetail Enabling Innovation
Score Environment Markets
Emenl ey FIN g wOR CHE RO e HKG e Uaa DEU

o &
‘ o
b T
* B
- S
w0 —
o
anh
v

i

00@9@0

Pk (141 Eist 1st

adlubom  iniasdoucias T M- Sain Product Lo Armrcw Markai B rmns redrvadicn

==y T R skl wyalam e TR capaisity
wstabty

Selected contextual indicators
Population misons 38.0 GDP (PPP) % woria GDP 0.90
GOP per capita uss 15,4309 5-year average FDI inward fiow %« cop 26
10-year average annual GDP growth % 31
Social and environmental performance
Environmenial footprint ghaicapta 5.4 Global Gender Gap index 0-1 (gender perity) 0.7
Henewabie energy consumpfion share % 11.9  Income Gini 0 (pertect equaity) -100 (perfect inequaity) 318
Unemployment rate % 37

Source: SCHWAB, 2019: 482.
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Poland 37th/141
ingex Componant Value Score Rank/141 Bect Parformer
1 tat pitar- inatitutiona 6 140 - 564 ¢ 80 Finiand
Securfty o-100 - 78.7 & 52 Finland
01 Organized crime 17 deatt 31 686 » 46 Finiana
(12 HOMICIOS rate par 100,000 pop 08 800 <« 28 Muiltipis (14)
oG Terrorism INCIoBNCe O (wary high) -100 (no Inddanca) 90 .4 o8 = a7 Multiple (23)
0s Aedabiiity of police services 1-7 mear 41 515 » B3 Finland
Soclal capital o-100 = 404 « 76 New Zealand
v SOcial capital o-100 et 494 484 « 7 Néw Zealand
Checke and balancesg §- g - 458 + Be Finland
06 Budgel transparency 0-100 (bast) 50 56.0 30 Muitipie (2)
07 Judiciad independence 1-7 (bass) 2.7 277 & 118 Flnland
ca Efficiency of iegad framework in challenging reguiations +-7 (st 3 253 + 121 Flnland
09 Fresadom of the Dress o 100 (warst a Tit1 < 48 Norway
Pubiic-sector performance o-100 - 515 4 86 Singapore
0 Burden of government reguiation 1-7 (ess 2 314 » 113 Singapore
| Efficiency of iegal framework in seffiing disputes +-7 mesn 30 338 » i07 Singapore
17 E-Participation 4.1 ibasti 0.88 883 = 3 Mustipéa (3)
Transparency o-100 - 0.0 = 34 Denmark
3 incidence of comrupfion 0-100 (bast) 60.0 600 = 34 Denmark
Property rights o-100 - 55.6 + 62 Finiana
12 Property rights 1-7 bess) 41 514 » 80 Flniand
intediectual property protection 1-7 (best) 41 520 + 70 Flnland
& Quality of @nd administration 0-30 (bast) 18.0 633 « 51 Mustipie (3)
Corporaie gQovermance 0-100 - 614 85 New Zealand
1 Sirength of audiing and accounting standards 1-7 maest) 4.7 811 » 70 Finland
a Conflict of inferest requiation o-10 (hest) 6.0 600 = 33 Kenya
3 Sharehoider QoVemance o 10 hast) 6.3 83.0 = 35 Kazakhstan
Future orientation of government o-100 - 48.0 1] Luxembourg
20 Government ensuring poficy stability 1-7 mess 2. 316 123 Switzerland
21 Government's responsivensss o change -7 (tast| 33 386 83 Singapore
22 Legal framework’s adapiaddity to aigital business models 1-7 (best) 33 4135 B2 Unfled States
73 Gowernment jong-ferm vision 17 (mest) 32 36.0 102 Singapore
24 Energy efficiency reguiation o100 best) 487 48.7 56 taty
2 Aenawabie ensrgy requiation o100 (st 449 448 78 Germany
26 Environment-re@ied treaties in force count (out of 29) 24 628 36 Muitipéa (8)

Rule of Law Index

Source: SCHWAB, 2019: 483-485.

In 2020, Poland ranked 28th in the Rule of Law Index with a score of 0.66, while in 2019 the

same number of points placed Poland 27th. In this index, eight different areas of state life are

evaluated. Domain number 2 concerns the issue of corruption. In 2020, Poland achieved the

same result in this domain as in 2019, i.e. 0.73 points, ranking 20th in the world. The domain

captures three forms of corruption: bribery, abuse of office, and misappropriation of public funds

or other resources. These are examined in relation to officials in the executive, judiciary, military,

police and legislature.
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Overall scores for Poland for 2020 in the Rule of Law Index

Poland

REGION EU & EFTA & North America INCOME GROUP High
Poland Owverall Score, 2020
AUTOVES SIgMITY Yeor-1o-yeor change
GLOBAL RANK REGIONAL RANK INCOME RANK
OVERALL SCORE
RANK CHANGE SCORE CHANGE
il 0.01

GLOBAL AVG 0.56 REGIONAL AVG 0.74

Poland Overall Rule of Law Score Over Time, 2015 - 2020

fooms o roertmentin e 2015 [ 07T |
2016 I 07T |
2017-16 | 0.7 |

2015 | 0 ¢ |

2020 N o <5 |

Poland Ranked 28th Across 128 Countries, 2020

Compare 2020 score rankings for Foland by topgling between global, EU & EFTA & Mhorth
P jonal peers, and High i GLOBAL REGION INCOME GROUP

Qverall Score

=
o

POLAND, 28 /128

128 RANK 1

SCORE

Source: https://worldjusticeproject.org/rule-of-law-index/country/2020/Poland/Absence%200{%20Corruption/
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Detailed results for Poland in 2020 in the Rule of Law Index

Behind the Numbers: Factor Scores for Poland, 2020

FORT: FACTORS 1-8 FACTOR SCORE
—

t FACTOR 1 | CONSTRAINTS ON GOVERNMENT POWERS

POLAND 0.58
GLOBAL RANK 51/128 v .y )
0] 575 REGIONAL RANK anrza Q.0 11.0
INCOME RANK a2 /ar
GLOBAL AVG 0.55 REGIONAL AVG 0.75
a FACTOR 2 | ABSENCE OF CORRUPTION
POLAND 0.73
GLOBAL RANK 26/128 il il
(0)7/¢] | REGIONAL RANK sz 0.0 1.0
INCOME RANK 20/37
GLOBAL AVG 0.52 REGIGNAL AVG 0.74
|] FACTOR 3 | OPEN GOVERNMENT
POLAND 0.60
GLOBAL RANK 37/128 T W
REGIONAL RANK zra 0.0 |1.0
INCOME RANK 29737
GLOBAL AVG 0.52 REGIONAL AVG 0.72

# FACTOR 4 | FUNDAMENTAL RIGHTS

GLOBAL RANK 39 /128 vy P g e

POLAND 0.64

01575 REGIONAL RANK n/24 0.0

1.0

INCOME RANK a7

GLOBAL AVG 0.57

REGIONAL AVG D.77

ﬁ FACTOR 5 | ORDER AND SECURITY

(ORTe Il REGIONAL RANK e 0.0

INCOME RANK 18/ 37

GLOBAL AVG 0.72

POLAND 0.86

GLOBAL RANK 19/ 128 it eiliben.s. 4 il

1.0

REGIONAL AVG 0.8:

E FACTOR & | REGULATORY ENFORCEMENT

POLAND 0.62
GLOBAL RANK 29/ 126 T TRy W
0] 5)%. | REGIONAL R&NK wrae Q.0 | 10
INCOME RaRK 7 GLOBAL AVG 0.54 REGIONAL AVG 0.72
i.rl-.’n FACTCR 7 | CIVIL JUSTICE
POLAND 0.63
GLOBAL RANK 34/128 R sl g
0)/2/61  REGIONAL RANK wrza Q.0 | 1.0
INCOME RANK 29/37
GLOBAL AVYG 0.55 REGIONAL AVG 0,70
db FACTOR B | CRIMINAL JUSTICE
POLAND 0.60
GLOBAL RANK 26 /128 ey v bl -
REGIONAL RANK iz 0.0 |1.0
INCOME RANK 25737
GLOBAL AVG 0.47 REGIONAL AVG 0.67

Source: https://worldjusticeproject.org/rule-of-law-index/country/2020/Poland/Absence%200f%20Corruption/
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EU International Crime Survey (EU ICS)

The EU ICS continues the tradition of the International Crime Victim Survey (ICVS), which
was initiated in 1987 by a group of European criminologists with expertise in national crime

surveys.”! The last published EU study dates from 2005.

In 1996, the ICVS introduced a question on corruption that was asked of respondents in a street
poll. The purpose of the survey was to compare the experiences of residents of industrialised countries
with other countries around the world. In the 2005 EU ICS survey, the question was as follows:

‘In some countries, there is a problem of corruption among government or public officials. During

2004, did any government official, for instance a customs officer, a police officer, a judge or

inspector in your country ask you, or expected you to pay a bribe for his or her services?

Whereas on average nearly one in five people in the developing world reported incidents
involving corruption, and about one in eight in Eastern European countries, corruption was very

uncommon in industrialised countries.

Within the EU, only 1.40% reported any incident, with most countries showing rates below
0.50%. Greece stood out with a percentage of 13.50%. As had been the case in the previous
iterations, corruption was also high in Poland, Hungary and Estonia. Government officials and
police officers have been cited as bribe-takers most often. Rates in Denmark, France and Portugal
are relatively low but yet significantly higher than many other European countries. Results of

previous iterations also showed relatively high rates in France and Portugal.**

Fighting corruption crimes in Poland — cyclical report

The Central Anticorruption Bureau prepares periodic reports on the level of corruption in
Poland. This is the only publication in Poland that brings together the results of the investigative

activities of all state services and bodies involved in the prosecution of corruption.

The report contains data from the databases of the National Centre for Criminal Information
(KCIK), operating within the structures of the National Police Headquarters, which collects
information on cases subject to operational and reconnaissance activities and on instituted or
completed pre-trail proceedings. This includes data on crimes committed, information on
persons prosecuted, as well as on objects used to commit crimes or lost in connection with crimes.
The presented data concern corruption offences registered in KCIK by the Internal Security
Agency, Central Anti-Corruption Bureau (CAB), Police, Prosecutor’s Office, Border Guard and
Military Police.

2! heeps://wp.unil.ch/icvs/files/2012/11/EUICS-The-Burden-of-Crime-in-the-EU.pdf
2 [hid.

193



Number of corruption offences registered in 2015-2020 by the Police, ABW, CBA,
Prosecutor’s Office, Border Guard and Military Police

chal classification 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Penal Code

Art. 228 3,676 4,128 6,124 2216 2,398 4,496 5468 5560 2,164 4,158
Art. 229 3,605 3,235 2,881 2,304 2,167 1951 2,204 1991 2,761 2,081
Art. 230 1,012 975 773 547 662 467 779 354 541 1,287
Art. 230a 159 251 333 336 118 194 144 152 179 153
Art. 231(2) 387 2,083 4,423 3,303 2,894 912 2,245 1,352 1,947 1,196
Art. 250a 122 40 18 103 115 28 11 38 57 20
Art. 271(3) N/A N/A N/A N/A 8797 17,531 24,829 22,431 19,427 18,538
Art. 296a 153 158 447 160 290 141 317 149 268 135
Art. 296b (repealed) 178 99 148 92 0 0 0 0 0 0
Art. 302 N/A N/A N/A  N/A 96 0 0 0 0 88
Art. 305(1) N/A N/A 252 286 243 246 246 276 233 300
Sports Act
Art. 46 4 3 4 4 7 0 3 3 10 1
Art. 47 0 0 0 2 0 0 1 0 1 0
Art. 48 0 0 2 0 2 1 0 0 3 0

Reimbursement Act

Art. 54 - - 0 1 1 1 0 3 6 1

TOTAL 9,703 10,972 15405 9354 17,790 25968 36247 32,309 27,597 27,958
Source: KCIK

The most frequently registered crime in the KCIK databases year by year is making false
statements in a document in order to achieve financial or personal gain [art. 271(3) of the Penal
Code]. It should be mentioned that this crime has been included in the compilation since 2015,

hence there is no data for earlier years. The second most common registered is passive bribery of
public officials (art. 228 of the Penal Code).

Pre-trial proceedings, by service, instituted in the period 2011-2020 in cases related to
corruption offences

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Police 2,048 1,887 1,747 1,774 1,742 1,697 1,681 1,537 1,403 1,272
CAB 102 113 116 123 123 65 92 74 95 103
Border Guard 74 68 51 39 58 32 70 68 65 19
Military Police 50 44 32 28 27 32 49 68 58 43
ABW 42 19 9 14 5 11 10 7 11 7
KAS 0 0 0 0 0 0 2 28 37 53

Source: Corruption Maps for 2013-2018, data provided by the agencies
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Opinion polls

Finally, reference should be made to research conducted by the Centre for Public Opinion
Research. Communication No 63/2017 of the Centre for Public Opinion Research titled ‘Opinie
na temat korupcji w Polsce (Opinions on Corruption in Poland) stated that the vast majority of
respondents® (76%) believe that corruption in Poland is a big problem, while almost one third
(31%) stated that it is a very big problem. Every seventh respondent (15%) felt that the extent of
corruption in Poland is small, and only a few respondents (1%) that it is very small.

According to the above survey, since June 2013, the perception of corruption has significantly
decreased in the areas most often associated with it, i.e. health care (a decrease of 15 percentage
points) and among politicians: party activists, councillors, MPs and senators (a decrease of 14

points). This issue is presented in the table below.

Every now and then, Respondents” answers by poll date

Sotapae i digued] Oct. June June June May July Dec. April April July May

2001 2002 2003 2004 2005 2006 2007 2009 2010 2013 2017

various areas of our social
life. In which of the listed
fields, in your opinion,
does corruption occur in %
most frequently?

Among politicians — party

activists, councillors, MPs, 54 52 60 64 61 35 44 55 60 62 48
senators
In health care 47 42 43 37 50 53 58 54 58 53 38

In courts and prosecutor’s 37 33 33 £ 37 32 30 290 29.0 31 32

offices

lim eormimmme, Clisaricr aodl 290 25 290 30 21 28 25 28 31 27 30

provincial offices

In central offices and

38 290 37 39 34 22 32 27 26 18 21

ministries

In state-owned companies 13 12 11 11 11 9 15 14 13 13 17
In the police 31 23 25 21 3 31 28 16 15 21 16
In private companies 13 9 11 9 12 8 9 10 8 9 12
In banks 6 3 4 4 3 2 4 3 2 5
In education and science 7 8 4 5 4 8 3 3 3 3 2
Elsewhere 1 0 1 1 1 2 0 4 1 2 1
Difficult to say 1 12 8 7 6 15 10 8 7 8 13

Source: CBOS, 2017: 5.

# Survey titled ‘Aktualne problemy i wydarzenia’ (Current Issues and Events) (324) conducted using computer-
assisted face-to-face interviews (CAPI) from 5 to 14 May 2017 on a representative random sample of 1,034 adults in
Poland.
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Examples of corruption cases

Corruption and directing an organised criminal group by a former transport minister

The investigation was conducted on the suspicion of corrupt activities and participation in
an organised criminal group of a former Minister of Transport who held a public office as
the Head of the Ukrainian Agency for Roads and Bridges, Ukravtodor.

The demands for financial benefits were directed to the representatives of business entities
from Poland and Ukraine, who planned or participated in the projects commissioned by
Ukravtodor. In order to thwart the establishment of the criminal origin of the funds, the
suspect set up business entities with the aim of receiving funds through payments for
fictitious invoices, or by taking up shares in the established companies. He also accepted
benefits in the form of cash or valuable assets. Chains of economic entities based in various
countries in Europe and Asia (Czech Republic, Latvia, United Kingdom, Ireland, Cyprus,
Georgia and Turkmenistan) were used to transfer the money, which made it difficult to
identify the source of the funds.

In the course of the investigation, the services secured funds from the committed
corruption offences in various currencies, i.e. EUR 536,500, USD 470,000 and
PLN 30,000, and real estate with a total estimated value of over PLN 2 million, as well as
movable property in the form of a car worth PLN 400,000 and paintings worth
approximately PLN 50,000. Moreover, the amount of security against property from the

remaining suspects amounted to PLN 375,000 in total.

Corruption in the organisation of financial support for innovation

CBA officers were conducting an investigation concerning a corrupt practice carried out by
the president of the management board and a partner of an entity responsible for managing
the Bridge Alfa fund. The entity is the beneficiary of a public grant concluded with the
National Centre for Research and Development (NCBiR) worth PLN 28.8 million, of
which over PLN 23 million constitutes the amount transferred by NCBIR, while the
remaining resources were the fund’s own contribution. The role of the Bridge Alfa fund
was to organise financial support for entities from the innovative sector operating on the
basis of R&D (research and development). The evidence collected during the investigation
indicated that the president of the company managing the fund made the transfer of the
subsidy, as well as the number of shares acquired in the subsidised company, conditional on
granting a material benefit of PLN 200,000 transferred in the form of a private investment
in the controlled entities. Another thread of the investigation concerned leading to a
disadvantageous disposal of property of the Polish Development Fund in the amount of

PLN 180,000 through misrepresentation of the number of people actually employed in
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order to gain financial benefit. The financial subsidy for entrepreneurs depends on the

number of people employed.

Bribe for legalising the stay of foreigners

The investigation concerned the out-of-order acceptance and approval of foreigners’
applications for temporary residence and work permits in exchange for financial and
personal benefits for inspectors employed in the Lower Silesian Provincial Office and in the
L6dz Provincial Office, Sieradz Branch. The criminal proceedings involved a person who
was initially employed as a manager in the Lower Silesian Provincial Office in Wroctaw and
then started a business consisting of acting as an intermediary in handling cases related to
foreigners and, using he